PRIVILEDGED AND CONFIDENTIAL SETTLEMENT PROPOSAL—SUBJECT TO MEDIATION AGREEMENT

Memorandum of Understanding
I. Framework:
The State of Washington (State), Tulalip Tribes (Tulalip) and Snohomish County (County) agree to
pursue legislation providing authority for the Governor to enter into compacts allowing sharing of
revenue as described below.
The State, Tulalip, and the County will work to develop the legislation and commit to support it
during the legislative process. The State and Tulalip will use their best efforts to enter into a
compact by the effective date of the authorizing legislation and will negotiate in good faith a
reasonable implementation date after the compact is signed when the Department of Revenue
(DOR) would begin to administer revenue sharing under the compact. Provided that the compact is
entered into by the effective date of the legislation and DOR timely receives the information
covered in V. 3. below, the implementation date for retail sales and retailing B&O tax on sales from
businesses located in the compact covered area will be July 1, 2020. The State and Tulalip will
negotiate a reasonable implementation date for the other taxes covered by this compact.
The revenue sharing compact will apply to retail sales and use tax and retailing business and
occupation (B&O) tax on nonmember-to-nonmember sales transactions that are sourced to a
location within the compact covered area following the sourcing provisions in chapter 82.32 RCW.
The "compact covered area" includes trust land located on or off the reservation, fee land
owned by a tribe within the exterior boundaries of the reservation and fee land owned by a
tribal member within the exterior boundaries of the reservation. For purposes of the
definition of "compact covered area," tribal or tribal member ownership requires majority
ownership by a tribe and/or tribal members or ownership by a married couple, at least one
of whom is a tribal member.
b.

Revenue sharing under the compact does not apply to existing businesses operating on the
effective date of the legislation (or substantially similar successor businesses) that are
located on nonmember fee land, which land the tribe or member acquires on or after the
effective date of the legislation. As an example, an existing business selling Ford vehicles
that operates later as a Toyota dealer is a substantially similar successor business. However,
an existing business selling Ford vehicles that operates later as a Recreational Vehicle (RV)
dealership is not a substantially similar successor business.

4.

The State will administer taxes covered by the compact. Funding for the administration of the
compact will be provided by the authorizing legislation.

5.

The compact applies only to the state portion of taxes. The local portions of taxes will not be
subject to revenue sharing under this agreement.
The State, Tulalip and the County agree that the completion of the compact will resolve all current
and future disputes between the parties, while the compact is in force and with respect to taxes in
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effect or authorized as of the date of passage of the legislation, regarding the sharing of tax
revenues from nonmember-to-nonmember transactions in Tulalip Indian Country, and from
personal property taxes on nonmembers; but excluding B&O taxes other than retailing B&O.
7.

The State and Tulalip agree that in the event of a change in the State's tax laws that affects the
negotiated terms of the compact (for example, a change in the rate of state retail sales tax), they
will discuss in good faith any changes in the compact or authorizing legislation that may be
appropriate to preserve the benefits of the negotiated agreement.

8.

Following the State's negotiations with other tribes, the State and Tulalip agree to amend this
Memorandum of Understanding and/or the compact to provide Tulalip with any more favorable
terms that maybe provided to another tribe or tribes. The State and Tulalip acknowledge that the
capital investment components of agreements with other tribes are not required to be identical to
the capital investment component of this agreement.

11. For existing development:
1.

Tulalip receives 100% of the first $500,000 of the state portion of retail sales and use tax. This will
be effective when the compact is implemented (no phase in).
Beyond the first $500,000, no additional sharing of retail sales and use tax revenue will occur until
year five (beyond the four year fiscal note period). The percentages below will be fully implemented
in year five.
With the capital investment (described below), Tulalip receives a 50% share of the state
portion of:
L Retail sales tax with respect to existing development; and
ii. Use tax sourced to the compact covered area except as provided below for new
development.
It is Tulalip's firm intent to make the capital investment.
b.

Until such time as the capital investment is made, Tulalip receives a 25% share of the state
portion of retail sales and use tax covered in the compact.

Effective when the compact is implemented, Tulalip receives 100% of the state portion of the
retailing B&O tax on sales that are subject to sales tax covered in the compact.

III. For new development:
1. The percentages below will be effective when the compact is implemented (no phase in).
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a.

With the capital investment (described below), Tulalip receives a 60% share of the state
portion of retail sales and use tax with respect to new development covered in the compact.
It is Tulalip's firm intent to make the capital investment.

b.

Until such time as the capital investment is made, Tulalip receives a 25% share of the state
portion of retail sales and use tax.

2.

Effective when the compact is implemented, Tulalip receives 100% of the state portion of the
retailing B&O tax on sales that are subject to sales tax covered in the compact.

3.

"New development" means a business that:
a.

Generates tax liability subject to the revenue sharing compact from business operations at a

b.

Is located in a structure at a location within the compact covered area and for which

location within the compact covered area;
construction was initiated on or after the effective date of the compact. The structure must
be new construction, and does not include renovations or additions to existing structures
for individual businesses located, or for new businesses locating, in pre-existing structures;
and
c.

The business was not previously in operation and generating retail sales tax and retailing

d.

A business that is not operating in a structure or that is operating from the location on a

B&O tax liability in a different location within the compact covered area.
transitory basis is not new development, though operations of a permanently located
business may be intermittent or irregular. For clarification, business operations that take
place in a permanent structure such as a convention center shall be considered new
development.

IV. Capital Investment:
1. Tulalip agrees to invest $35 million in siting, design and construction of a civil commitment facility of
48 beds or less. The investment may be less than $35 million if a facility of 48 beds can be sited,
designed, and constructed for a lesser amount.
2.

The facility will be sited on trust or tribe owned land. The facility will be sited in Snohomish County
outside of the Tulalip Indian Reservation or a mutually acceptable location.

3.

Tulalip is responsible for siting, design and construction. The State will support Tulalip in identifying
an appropriate site and in acquiring permits for the facility. Upon request, the County will provide
relevant information regarding proposed sites in unincorporated Snohomish County. The County
recognizes the need for civil commitment facilities in the state and in good faith will review any
development applications for any such facility within its jurisdiction.

4.

The facility must meet applicable federal and state guidelines including for design and construction.
Siting and construction of facility must comply with state and the relevant city or county land use
regulations unless sited on the reservation or on Tulalip trust land off the reservation.
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The State will be responsible for operations and ongoing maintenance of the facility and for all
associated liabilities. If Tulalip transfers ownership of the facility to the State, Tulalip will have the
option to reacquire ownership of the facility when the State no longer uses it as a civil commitment
facility.
6.

For purposes of the higher tax sharing percentages above, Tulalip will be deemed to have made this
capital investment after completion of siting and permitting of the civil commitment facility, subject
to the following:
a.

If Tulalip submits during the first three years of the compact complete permit applications
for all necessary permits for the facility in an appropriate location, and if the required
permits have not issued by the end of year three, the State and Tulalip shall reengage during
year four of the compact and reach agreement on whether (i) to continue pursuing
construction of a civil commitment facility at that location, (ii) to pursue construction of a
civil commitment facility at a different location, or (iii) to pursue an alternative, mutually
agreeable project that provides public infrastructure or services. The agreement will include
the steps necessary for Tulalip to receive the applicable higher tax-sharing percentage.
Unless the State and Tulalip agree otherwise, beginning in yearfive of the compact, Tulalip
will place the remaining funds for its $35 million investment in escrow for the agreed-upon
purpose, and Tulalip will receive the applicable higher tax-sharing percentage.

b.

If Tulalip first submits complete permit applications for all necessary permits for the facility
in an appropriate location after the first three years of the compact, and if the required
permits have not issued within 180 days of the submission, the State and Tulalip shall
reengage during the following six months to reach agreement on (i), (ii), or (iii) described
above. The agreement will include the steps necessary for Tulalip to receive the applicable
higher tax-sharing percentage. Unless the State and Tulalip agree otherwise, immediately
thereafter, but not before year five of the compact, Tulalip will place the remaining funds
for its $35 million investment in escrow for the agreed-upon purposes, and Tulalip will
receive the applicable higher tax-sharing percentage.

V. Miscellaneous Terms:
1. The State and Tulalip agree to negotiate in good faith regarding liability, indemnification and joint
defense provisions in connection with the civil commitment facility and any challenges to its siting,
permitting and construction.
2.

Tribal members will have preference at the civil commitment facility. In connection with this
preference provision, the State and Tulalip agree to discuss potential configurations of the facility
that may include additional services, such as voluntary inpatient mental health and chemical
dependency treatment.

3.

Tulalip will provide information to DOR that is necessary for DOR to administer the compact,
including information regarding parcel ownership on the reservation and information regarding
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businesses operating in the compact covered area. Tulalip and the State will discuss appropriate
procedures to keep this information up to date.
4.

This Memorandum of Understanding will become effective when signed by two of the parties. The
terms and obligations in this Memorandum of Understanding are effective for a party upon

signature by that party. Each person signing this Memorandum of Understanding represents and
warrants that he or she is authorized to execute this Memorandum of Understanding on behalf of

the party for whom they are signing, and that by signing this Memorandum of Understanding, the
party shall fulfill the terms contained within.
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