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AMENDATORY SECTION (Amending WSR 15-24-098, filed 12/1/15, effective
1/1/16)

WAC 182-538-040 Introduction. This chapter governs services
prOV|ded under the Washlngton apple health managed care contracts

-)) If a confllct eX|sts between the reQU|rements

of this chapter and other rules, the requirements of this chapter take
precedence.

AMENDATORY SECTION (Amending WSR 15-24-098, filed 12/1/15, effective
1/1/16)

WAC 182-538-050 Definitions. The following definitions and ab-
breviations and those found iIn chapter 182-500 WAC, Medical defini-
tions, apply to this chapter.

((BAetion™)) "Administrative hearing'” means the agency"s adminis-
trative hearing process available to an enrollee under chapter 182-526
WAC for review of an adverse benefit determination in accordance with
RCW 74.09.741.

"Adverse benefit determination'” means one or more of the follow-

ing:

(a) The denial or limited authorization of a requested service,
including determinations based on the type or level of service, re-
quirements for medical necessity, appropriateness, setting, or effec-
tiveness of a covered benefit;

(b) The reduction, suspension, or termination of a previously au-
thorized service;

(c) The denial, in whole or iIn part, of payment for a service;

(d) The failure to provide services in a timely manner, as de-
fined by the state; ((e¥))

(e) The failure of a managed care organization (MCO) to act with-
in the time frames provided In 42 C.F.R. Sec. 438.408(a), (b)(1) and
(2) for standard resolution of appeals; or

(f) For a resident of a rural area with only one MCO, the denial
of an enrollee®s request to exercise the enrollee"s right to obtain
services outside the network under 42 C.F.R. Sec. 438.52(b)(2)(ii).

""Agency'" - See WAC 182-500-0010.

"Appeal™ means a ((reguest—by—an—enrolHlee—or provider—with—writ-
ten—permission)) review by an MCO of an ((enreolHeeFforreconsideration
ofan—action)) adverse benefit determination.

"Apple health foster care (AHFC)"™ means the managed care program
developed by the agency and the department of social and health serv-
ices to serve children and youth in foster care and adoption support
and young adult alumni of the foster care program.

"Assign" or 'assignment' means the agency selects an MCO to serve
a client who has not selected an MCO.

"Auto enrollment™ means the agency has automatically enrolled a
client into an MCO in the client"s area of residence.

"Client” means, for the purposes of this chapter, ((an—rdividu—
al)) a person eligible for any Washington apple health program, in-
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cluding managed care programs, but who is not enrolled with an MCO or
PCCM provider.

"Disenrollment™ - See "end enrollment.™

"Emergency medical condition™ means a condition meeting the defi-
nition In 42 C.F.R. Sec. 438.114(a).

"Emergency services'"” means services defined iIn 42 C.F.R. Sec.
438.114(a).-

"End enrollment™ means ending the enrollment of an enrollee for
one of the reasons outlined in WAC 182-538-130.

"Enrollee”™ means ((ar—indiviidual)) a person eligible for any
Washington apple health program enrolled in managed care with an MCO
or PCCM provider that has a contract with the state.

"Enrollee"s representative” means a person with a legal right or
written authorization from the enrollee to act on behalf of the en-
rollee in making decisions.

"Enrollees with special health care needs”™ means enrollees having
chronic and disabling conditions and the conditions:

(a) Have a biologic, psychologic, or cognitive basis;

(b) Have lasted or are virtually certain to last for at least one
year; and

(c) Produce one or more of the following conditions stemming from
a disease:

(i) Significant limitation in areas of physical, cognitive, or
emotional function;

(i1) Dependency on medical or assistive devices to minimize limi-
tation of function or activities; or

(it1) In addition, for children, any of the following:

(A) Significant limitation in social growth or developmental
function;

(B) Need for psychological, educational, medical, or related
services over and above the usual for the child®s age; or

(C) Special ongoing treatments, such as medications, special di-
et, interventions, or accommodations at home or school.

"Exemption” means agency approval of a client®s preenrollment re-
quest to remain in the fee-for-service delivery system for one of the
reasons outlined in WAC 182-538-130.

"Grievance™ means an expression of dissatisfaction about any mat-
ter other than an ((actions;—as—action"—is—defined—in—this—section))
adverse benefit determination.

"Grievance and appeal system'™ means the ((everalHl—system—thatin-
cludes—grrevances—and—appeals—handled—at the iCo—bevel-and—acecess—to

g—process)) processes the MCO implements to handle
appeals of adverse benefit determinations and grievances, as well as
the processes to collect and track information about them.

"Health care service”™ or 'service'" means a service or item provi-
ded for the prevention, cure, or treatment of an illness, injury, dis-
ease, or condition.

"Managed care'™ means a comprehensive health care delivery system
that includes preventive, primary, specialty, and ancillary services.
These services are provided through either an MCO or PCCM provider.

"Managed care contract” means the agreement between the agency
and an MCO to provide prepaid contracted services to enrollees.

"Managed care organization'™ or ""MCO™ means an organization having
a certificate of authority or certificate of registration from the of-
fice of iInsurance commissioner that contracts with the agency under a
comprehensive risk contract to provide prepaid health care services to
enrollees under the agency®"s managed care programs.
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"Mandatory enrollment™ means the agency"s requirement that a cli-
ent enroll iIn managed care.

"Mandatory service area' means a service area in which eligible
clients are required to enroll in an MCO.

"Nonparticipating provider™ means a person, health care provider,
practitioner, facility, or entity acting within their scope of prac-
tice and licensure that:

(a) Provides health care services to enrollees; and

(b) Does not have a written agreement with the managed care or-
ganization (MCO) to participate in the MCO"s provider network.

"Participating provider”™ means a person, health care provider,
practitioner, or entity acting within their scope of practice and li-
censure with a written agreement with the MCO to provide services to
enrollees.

"Primary care case management” or "PCCM'™ means the health care
management activities of a provider that contracts with the agency to
provide primary health care services and to arrange and coordinate
other preventive, specialty, and ancillary health services.

"Primary care provider™ or "PCP"™ means a person licensed or cer-
tified under Title 18 RCW including, but not limited to, a physician,
an advanced registered nurse practitioner (ARNP), naturopath, or a
physician assistant who supervises, coordinates, and provides health
services to a client or an enrollee, initiates referrals for special-
ist and ancillary care, and maintains the client®s or enrollee®s con-
tinuity of care.

"Timely"™ concerning the provision of services, means an enrollee
has the right to receive medically necessary health care as expedi-
tiously as the enrollee"s health condition requires. Concerning au-
thorization of services and grievances and appeals, ""timely” means ac-
cording to the agency"s managed care program contracts and the time
frames stated in this chapter.

AMENDATORY SECTION (Amending WSR 15-24-098, filed 12/1/15, effective
1/1/16)

WAC 182-538-110 The grievance and appeal system, independent re-
view, and agency administrative hearing for managed care organiza-
tion((s)) (MCO) enrollees. (1) Introduction. This section contains
information about the grievance ((system—For—managed—care—organization
€)) and appeal system, the right to independent review, and the right
to an agency administrative hearing for MCO((Q)) enrollees. See WAC
182-538-111 for information about PCCM enrollees.

(2) Statutory basis and framework.

(a) Each MCO must have a grievance and appeal system in place for

enrollees. ((Fhe—system—must—ecomply—with—the regutrements—ofF 42 C F-R-
438—Subpart—F.—medtecard—ageney—rules—ia—T1rtle 182 WAC,—and—the—rules
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2)) (b) Once an MCO enrollee has completed the MCO appeal proc-
ess, the enrollee has the option of requesting an independent review
(IR) (referred to as an external medical review (EMR) in the Code of
Federal Regulations (C.F.R.)) by an independent review organization
(IRO) regarding any adverse benefit determination upheld by the MCO.
See subsection (8) of this section.

(c) Once an MCO enrollee has completed the MCO appeals process,
the MCO enrollee also has the option of requesting an agency adminis-
trative hearing regarding any adverse benefit determination upheld by
the MCO. See chapter 182-526 WAC.

(3) MCO grievance and appeal system_- General requirements.

(a) The MCO grievance and appeal system must include:

(i) A process for addressing complaints about any matter that is
not an ((aetion)) adverse benefit determination, which is ((ealed)) a
grievance;

(i1) An appeal((s)) process to address enrollee requests for re-
view of an MCO ((aet#en)) adverse benefit determination;

(ifi1) Access to an independent review (IR) by an iIndependent re-
view organization (IRO) in accordance with RCW 48.43.535 ((and—WAC
182-526-0200)), chapters 284-43 and 284-43A WAC, and subsection (8) of
this section; and

(iv) Access to the agency"s administrative hearing process for
review of an MCO"s resolution of an appeal.

(b) MCOs must provide information describing the MCO"s grievance
and appeal system to all providers and subcontractors.

(c) An MCO must have agency approval for written materials sent
to enrollees regarding the grievance and appeal system, independent
review, and the agency"s administrative hearing process.

(d) MCOs must inform enrollees in writing within fifteen calendar
days of enrollment about enrollees”™ rights with instructions on how to
use the MCO"s grievance and appeal system, independent review, and the
agency”"s administrative hearing process.

(e) An MCO must give enrollees any reasonable assistance in com-
pleting forms and other procedural steps for grievances and appeals
(e.g., interpreter services and toll-free numbers).

() An MCO must allow enrollees and their authorized representa-
tives to file grievances and appeals orally as well as iIn writing.
MCOs may not require enrollees to provide written follow-up for a
grievance or an appeal the MCO received orally.

(g) The MCO must resolve each grievance and appeal and provide
notice of the resolution as expeditiously as the enrollee®s health
condition requires, and within the time frames identified iIn this sec-
tion.

(h) The MCO must ensure that the ((#ndividuals)) people who make
decisions on grievances and appeals are ((#rdividuals)) people:

(i) Who were ((net)) neither involved in any previous level of
review or decision making, nor a subordinate of that person; and

(i1) Who are health care professionals ((whe—have)) with appro-
priate clinical expertise in treating the enrollee®s condition or dis-
ease 1T deciding any of the following:

(A) An appeal of an ((aet#on)) adverse benefit determination con-
cerning medical necessity;

(B) A grievance concerning denial of an expedited resolution of
an appeal; or

(C) A grievance or appeal that involves any clinical issues.

((3)) ((ii) Who take into account all comments, documents, re-
cords, and other information submitted by the enrollee or the enrol-
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lee"s representative without regard to whether the information was
submitted or considered in the initial adverse benefit determination.

(4) The MCO grievance process.

(a) Only an enrollee or enrollee"s authorized representative may
file a grievance with ((an)) the MCO. A provider may not file a griev-
ance on behalf of an enrollee without the enrollee"s written consent.

~(b) ((AR)) The MCO must acknowledge receipt of each grievance

)) within two business days. Acknowledg-
ment may be orally or in writing.

(c) The MCO must complete the ((e#spoesition)) resolution of a
grievance and provide notice to the affected parties as expeditiously
as the enrollee"s health condition requires, but no later than forty-
five days after receiving the grievance.

(d) The MCO must notify enrollees of the ((dispoesition)) resolu-
tion of grievances within five business days of determination.

(i) Notices of ((dispesition)) resolution of grievances not in-
volving clinical issues can be oral or in writing.

(i1) Notices of ((d¥spesition)) resolution of (grievances Tor
clinical issues must be iIn writing.

(e) Enrollees do not have a right to an agency administrative
hearing ((#r—regards)) to dispute the ((dispesition)) resolution of a
grievance.

((dH—Fhe)) (5) MCO"s notice of ((aeti#on)) adverse benefit deter-
mination.

(a) Language and format requirements. The notice of ((action))
adverse benefit determination must be iIn writing in the enrollee’s
primary language, and iIn an easily understood format, in accordance
with 42 C.F.R. Sec. 438.404.

(b) Content of notice ((efF-aection)). The notice of MCO ((action))
adverse benefit determination must explain:

(i) The ((Mco-s—action—or—action)) adverse benefit determination
the MCO has made or intends to ((take)) make, and any pertinent effec-
tive date;

(i1) The reasons for the ((aet#on)) adverse benefit determina-
tion, including citation to rules or regulations and the MCO criteria
that were the basis of the decision;

(ii1) The enrollee"s right to receive upon request, free of
charge, reasonable access to and copies of all documents, records, and
other information relevant to the enrollee"s adverse benefit determi-
nation, including medical necessity criteria and any processes, strat-
egies, or evidentiary standards used in setting coverage limits;

(iv) The enrollee"s right to file an appeal of the MCO adverse
benefit determination, including information on the MCO appeal proc-
ess, the right to an independent review, and the right to request an
agency administrative hearing;

() (v) The procedures for exercising the enrollee”s rights;

((&»)) (vi) The circumstances under which an appeal can be expe-
dited ((reselution—is—avairlable)) and how to request it;

((e+)) (vii) The enrollee™s right to have benefits continued
pending resolution of an appeal, how to request that benefits be con-
tinued, and the circumstances under which the enrollee may be required
to pay the costs of these services.

(c) Timing of notice ((ef-aetion)). The MCO must mail the notice
of ((aetioen)) adverse benefit determination within the following time
frames:

(i) For termination, suspension, or reduction of previously au-
thorized services, at least ten calendar days prior to ((sueh—action))
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the effective date of the adverse benefit determination iIn accordance
with 42 C.F.R. Sec. 438.404 and 431.211. This time period does not ap-
ply if the criteria in 42 C_.F.R. Sec. 431.213 or 431.214 are met. This
notice must be mailed by a method that certifies receipt and assures
delivery within three calendar days.

(i1) For denial of payment, at the time of any ((aeti#oen)) adverse
benefit determination affecting the claim. This applies only when the
((elient)) enrollee can be held liable for the costs associated with
the ((aet#on)) adverse benefit determination.

(i11) For standard service authorization decisions that deny or
limit services, as expeditiously as the enrollee"s health condition
requires not to exceed fourteen calendar days following receipt of the
request for service. An extension of up to fourteen additional days
may be allowed if:

(A) The enrollee or enrollee™s provider requests the extension.

(B) The MCO determines and justifies to the agency upon request,
a need for additional information and that the extension is in the en-
rollee™s interest.

(iv) If the MCO extends the time frame for standard service au-
thorization decisions, the MCO must:

(A) Give the enrollee written notice of the reason for the deci-
sion to extend and inform the enrollee of the right to file a griev-
ance if the enrollee disagrees with that decision; and

(B) Issue and carry out its determination as expeditiously as the
enrollee”s health condition requires and no later than the date the
extension expires.

(v) For expedited authorization decisions:

(A) In cases involving mental health drug authorization deci-
sions, or where the provider indicates or the MCO determines that fol-
lowing the standard time frame could seriously jeopardize the enrol-
lee"s life or health or ability to attain, maintain, or regain maximum
function, the MCO must make an expedlted authorization decision and
provide notice no later than ((three—business—days)) seventy-two hours
after receipt of the request for service.

(B) The MCO may extend the ((three—business—days)) seventy-two-
hour time frame up to fourteen calendar days if:

(1) The enrollee requests the extension; or

(11) The MCO determines and justifies to the agency, upon re-
quest, there is a need for additional information and it is in the en-
rollee™s interest.

((5))) (6) The MCO appeal((s)) process.

(a) Authority to appeal. An enrollee, the enrollee"s authorized
representative, or the provider acting with the enrollee®s written
consent((s)) may appeal an ((Mco—aection)) adverse benefit determina-
tion from the MCO.

(b) Oral appeals. An MCO must treat oral inquiries about appeal-
ing an ((aet#on)) adverse benefit determination as an appeal to estab-
lish the earliest possible filing date for the appeal. The oral appeal
must be confirmed in writing by the MCO, unless the enrollee or pro-
vider requests an expedited resolution.

(c) Acknowledgment letter. The MCO must acknowledge receipt of
each appeal to both the enrollee and the requesting provider within
((three)) five calendar days. The appeal acknowledgment letter sent by
the MCO serves as written confirmation of an appeal filed orally by an
enrollee.

(d) Standard service authorization - Sixty-day deadline. For ap-
peals iInvolving standard service authorization decisions, an enrollee

[ 6] 0TS-8513.4



must file an appeal within ((Ar#nrety)) sixty calendar days of the date
on the MCO"s notice of ((aet#on)) adverse benefit determination. This
time frame also applies to a request for an expedited appeal.

(e) Previously authorized service - Ten-day deadline. For appeals
of ((aetions)) adverse benefit determinations involving termination,
suspension, or reduction of a previously authorized service, and the
enrollee is requesting continuation of the service, the enrollee must
file an appeal within ten calendar days of the MCO mailing notice of
the ((aet#on)) adverse benefit determination.

(f) Untimely service authorization decisions. When the MCO does
not ((¥eaeh)) make a service authorization decision((s)) within re-
quired time frames, i1t is considered a denial. In this case, the MCO
sends a formal notice of ((aetion)) adverse benefit determination, in-
cluding the enrollee®s right to an appeal.

(g) Appeal process requirements. The MCO appeal((s)) process
must:

(i) Provide the enrollee a reasonable opportunity to present evi-
dence and allegations of fact or law, both in person and in writing.
The MCO must inform the enrollee of the limited time available for
this in the case of expedited resolution;

(i1) Provide the enrollee and the enrollee®s representative op-
portunity before and during the appeal((s)) process to examine the en-
rollee"s case file, including medical records and any other documents
and records considered during the appeal((s)) process free of charge;
and

(iti) Include as parties to the appeal:

(A) The enrollee and the enrollee®s representative; or

(B) The legal representative of the deceased enrollee”s estate.

(h) Level of appeal. There will only be one level of review in
the MCO appeals process.

(i) Time frames for resolution of appeals and notice to the en-
rollee. MCOs must resolve each appeal and provide notice as expedi-
tiously as the enrollee"s health condition requires, and within the
following time frames:

(i) For standard resolution of appeals, including notice to the
affected parties, no longer than ((¥ferty—five)) thirty calendar days
from the day the MCO receives the appeal. This includes appeals in-
volving termination, suspension, or reduction of previously authorized
services.

(i1) For expedited resolution of appeals, ((er—appeals—of-mental

-)) including notice to the affec-
ted parties, no longer than three caléndar days after the MCO receives
the appeal. ((8H)) The MCO may extend the seventy-two-hour time frame
up to fourteen calendar days if:

(A) The enrollee requests the extension; or

(B) The MCO determines and shows to the satisfaction of the agen-
CYy, upon request, there is a need for additional information and it is
in the enrollee®s interest.

(iii) If the MCO fails to adhere to the notice and timing re-
quirements for appeals, the enrollee is deemed to have completed the
MCO®"s appeals process and may initiate an agency administrative hear-
ing.

(J) Language and format requirements - Notice of resolution of
appeal.

(i) The notice of the resolution of the appeal must be in writing
in the enrollee®s primary language and in an easily understood format,
in_accordance with 42 C.F.R. Sec. 438.10.
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(i1) The notice of the resolution of the appeal must((=

H—Be—in—writing—and)) be sent to the enrollee and the request-
ing provider.

(iii1) For notice of an expedited resolution, the MCO must also
make reasonable efforts to provide oral notice.

((GH)—tnrelude)) (k) Content of resolution of appeal.

(1) The notice of resolution must include the results of the res-
olution process and the date it was completed((=

©)):

(ii1) For appeals not resolved wholly in favor of the enrollee,

the notice of resolution must include:

(A) The right to request an independent review (IR) in accordance
with RCW 48.43.535 and subsection (8) of this section;

(B) The right to request an agency administrative hearing in ac-
cordance with RCW 74.09.741 and chapter 182-526 WAC, and how to re-
quest the hearing;

(C) The right to request and receive benefits while an agency ad-
ministrative hearing is pending, and how to make the request in ac-
cordance with subsection (10) of this section and the agency®s admin-
istrative hearing rules in chapter 182-526 WAC;

(D) That the enrollee may be held liable for the cost of those
benefits received for the first sixty days after the agency or the of-
fice of administrative hearings (OAH) receives an agency administra-
tive hearing request, if the hearing decision upholds the MCO"s ad-
verse benefit determination. See RCW 74.09.741 (5)(Q).

(7) MCO expedited appeal process.

(a) Each MCO must establish and maintain an expedited appeal
((review)) process ((fFor—appeals)) when the MCO determines or the pro-
vider indicates that taking the time for a standard resolution of an
appeal could seriously jeopardize the enrollee"s life ((e¥)), physical
or mental health, or ability to attain, maintain, or regain maximum
function.

(b) The enrollee may file an expedited appeal either orally or in
writing. No additional follow-up is required of the enrollee.

(c) The MCO must make a decision on the enrollee"s request for
expedited appeal and provide written notice as expeditiously as the
enrollee”s health condition requires and no later than ((three)) two
calendar days after the MCO receives the appeal. The MCO must also
make reasonable efforts to orally notify the enrollee of the decision.

(d) The MCO may extend the time frame for decision on the enrol-
lee"s request for an expedited appeal up to fourteen calendar days if:

(i) The enrollee requests the extension; or
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(i1) The MCO determines and shows to the satisfaction of the
agency, upon its request, that there is a need for additional informa-
tion and the delay is in the enrollees interest.

(e) The MCO must make reasonable efforts to provide the enrollee
prompt verbal notice and provide written notice for any extension not
requested by the enrollee with the reason for the delay.

(F) If the MCO grants an expedited appeal, the MCO must issue a
decision as expeditiously as the enrollee’s DhVSlcal or mental health
condition requires, but not later than ((three—business—days)) seven-
ty-two hours after receiving the appeal. The MCO may extend the time
frame for a decision and to provide notice to the enrollee for an ex-
pedited appeal, up to fourteen days, if:

(i) The enrollee requests the extension; or

(i1) The MCO determines and shows to the satisfaction of the
agency, upon its request, that there is a need for additional informa-
tion and the delay is in the enrollee"s interest.

() The MCO must provide written notice for any extension not re-
guested by the enrollee within two calendar days of the decision and
inform the enrollee of the reason for the delay and the enrollee"s
right to file a grievance.

((€e»)) (h) If the MCO denies a request for expedited resolution
of an appeal, it must:

(i) Process the appeal based on the time frame for standard reso-
lution;

(i1) Make reasonable efforts to give the enrollee prompt oral no-
tice of the denial; and

(iii1) Provide written notice within two calendar days.

((h)) (1) The MCO must ensure that punitive action iIs not taken
against a provider who requests an expedited resolution or supports an
enrollee"s appeal.

(D)) (8) Independent review.

(a) After completing the MCO"s appeal process, an enrollee may
request an independent review (IR) by a certified independent review
organization (IR0O) of an adverse benefit determination by the MCO that
resulted in a decision not wholly favorable to the enrollee. See RCW
48.43.535.

(b) The enrollee must submit a request for an IR according to the
time frame and process established by the MCO in accordance with RCW
48.43.535, chapter 284-43 WAC, and chapter 284-43A WAC.

(c) The IR is optional for the enrollee and is not required be-
fore the enrollee requests an agency administrative hearing.

(d) A request for an IR stays (postpones) any pending agency ad-
ministrative hearing regarding the adverse benefit determination until
the IR process is completed.

(e) The IR option is not available once an agency administrative
hearing has been held and an initial or final order has been issued
regarding the adverse benefit determination.

(9) Agency administrative hearing.

)) Authorltv to vflle égé WAé

182-526-0090 and 182-526-0155.

(b) Right to agency administrative hearing. If an enrollee does
not agree with the MCO"s resolution of an appeal and has completed the
MCO process, the enrollee may file a request for an agency administra-
tive hearlng based on the rules in this section and the agency admin-
istrative hearing rules in ((WAC—182-526-0200)) chapter 182-526 WAC.
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(c) Deadline — One hundred twenty days. An enrollee”s request for
an _agency administrative hearing must be filed no later than one hun-
dred twenty calendar days from the date of the written notice of reso-
lution of appeal from the MCO. A request for independent review does
not stay the deadline for requesting an agency administrative hearing.

(d) Independent party. The MCO is an independent party and re-
sponsible for its own representation iIn any agency administrative
hearing, ((#ndependent—review;)) appeal to the board of appeals, and
any subsequent judicial proceedings.

))) (e) Applicable rules. The agency"s administrative hearing

rules iIn chapter 182-526 WAC apply to agency administrative hearings
requested by enrollees to review the resolution of an enrollee appeal
of an MCO adverse benefit determination.

(10) Continuation of previously authorized services ((during—the

(a) The MCO must continue the enrollee®s services if all of the
following apply:

(i) The enrollee, or enrollee"s authorized representative, or
((the)) provider with written consent files the appeal on or before
the later of the following:

(A) Within ten calendar days of the MCO mailing the notice of
((action—invobving—services—previouslhyr avthorized)) adverse benefit
determination; or

(B) The intended effective date of the MCO"s proposed ((action))
adverse benefit determination.

(i1) The appeal involves the termination, suspension, or reduc-
tion of ((&)) previously authorized ((eeurse—oftreatment)) services;

(ii1) The services were ordered by an authorized provider; and

(iv) The original period covered by the original authorization
has not expired((s—and

(b) 1If the MCO continues or reinstates the enrollee®s services
while the appeal is pending at the enrollee"s request, the services
must be continued until one of the following occurs:

(i) The enrollee withdraws the appeal;

(ii) ((Ien—ealendaF—days—pass—afteF—the—MGG—ma+ls—net+ee—ef—{he

)) The enrollee falls to request an

agency administrative hearing within ten calendar days after the MCO
sends the notice of an adverse resolution to the enrollee®s appeal;
(ii1) The enrollee withdraws the request for an agency adminis-
trative hearing; or
(iv) The office of administrative hearings (OAH) issues a hearing
decision adverse to the enrollee((s

service—hasbeen—et)).

(c) If the final resolution of the appeal upholds the MCO*"s ((ae-
t#on)) adverse benefit determination, the MCO may recover from the en-
rollee the amount paid for the services provided to the enrollee for
the fTirst sixty calendar days after the agency or the office of admin-
istrative hearings (OAH) received a request for an agency administra-

tive hearing ((was—recetved—by—theagency—or0AH)), to the extent that
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services were provided solely because of the requirement for continua-
tion of services.

((€9)) (11) Effect of reversed resolutions of appeals.

(a) Services not furnished while an appeal is pending. If the
MCO, or an independent review organization, or a final order as de-
fined iIn chapter 182-526 WAC((s i i i
HRB))) reverses a decision to deny, limit, or delay services that
were not provided while the appeal was pending, the MCO must authorize
or provide the disputed services promptly, and as expeditiously as the
enrollee”s health condition requires, but not later than seventy-two
hours from the date it receives notice reversing the determination.

(b) Services furnished while the appeal is pending. If the MCO or
a final order reverses a deC|S|on to deny authorlzatlon of services

((e

)) and the enrollee recelved the dlsputed serV|ces
while the appeal was pending, the MCO must pay for those services.

AMENDATORY SECTION (Amending WSR 15-24-098, filed 12/1/15, effective
1/1/16)

WAC 182-538-140 Quality of care. (1) To assure that managed
care enrollees receive quality health care services, the agency re-
quires managed care organizations (MCOs) to comply with quality im-
provement standards detailed in the agency"s managed care contract.
((MES6=s)) MCOs must:

(a) Have a clearly defined quality organizational structure and
operation, including a fully operational quality assessment, measure-
ment, and Improvement program;

(b) Have effective means to detect over and underutilization of
services;

(c) Maintain a system for provider and practitioner credentialing
and recredentialing;

(d) Ensure that MCO subcontracts and the delegation of MCO re-
sponsibilities align with agency standards;

(e) Ensure MCO oversight of delegated entities responsible for
any delegated activity to include:

(i) A delegation agreement with each entity describing the re-
sponsibilities of the MCO and the entity;

(i1) Evaluation of the entity before delegation;

(ift1) An annual evaluation of the entity; and

(iv) Evaluation or regular reports and follow-up on issues that
are not compliant with the delegation agreement or the agency®s man-
aged care contract specifications.

() Cooperate with an agency-contracted, qualified independent
external quality review organization (EQRO) conducting review activi-
ties as described in 42 C.F.R. Sec. 438.358;

(g) Have an effective mechanism to assess the quality and appro-
priateness of care furnished to enrollees with special health care
needs;

(h) Assess and develop individualized treatment plans for enroll-
ees with special health care needs which ensure integration of clini-
cal and nonclinical disciplines and services in the overall plan of
care;
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(i) Submit annual reports to the agency on performance measures
as specified by the agency;

(J) Maintain a health information system that:

(i) Collects, analyzes, integrates, and reports data as requested
by the agency;

(i1) Provides information on utilization, grievances and appeals,
enrollees ending enrollment for reasons other than the loss of medic-
aid eligibility, and other areas as defined by the agency;

(i11) Retains enrollee grievance and appeal records described in
42 C.F.R. Sec. 438.416, base data as required by 42 C.F.R. Sec.
438.5(c), MLR reports as required by 42 C.F.R. Sec. 438.8(k), and the
data, information, and documentation specified in 42 C.F.R. Secs.
438.604, 438.606, 438.408, and 438.610 for a period of no less than
ten years;

(iv) Collects data on enrollees, providers, and services provided
to enrollees through an encounter data system, in a standardized for-
mat as specified by the agency; and

() (V) Ensures data received from providers is adequate and
complete by verifying the accuracy and timeliness of reported data and
screening the data for completeness, logic, and consistency.

(k) Conduct performance improvement projects designed to achieve
significant iImprovement, sustained over time, in clinical care out-
comes and services, and that involve the following:

(i) Measuring performance using objective quality indicators;

(i1) Implementing system changes to achieve improvement in serv-
ice quality;

(i1i1) Evaluating the effectiveness of system changes;

(iv) Planning and initiating activities for increasing or sus-
taining performance improvement;

(v) Reporting each project status and the results as requested by
the agency; and

(vi) Completing each performance improvement project timely so as
to generally allow aggregate information to produce new quality of
care information every year.

(1) Ensure enrollee access to health care services;

(m) Ensure continuity and coordination of enrollee care;

(n) Maintain and monitor availability of health care services for
enrollees;

(o) Perform client satisfaction surveys; and

(p) Obtain and maintain national committee on quality assurance
(NCQA) accreditation.

(2) The agency may:

(a) Impose intermediate sanctions under 42 C.F.R. Sec. 438.700
and corrective action Tfor substandard rates of clinical performance
measures and for deficiencies found In audits and on-site Vvisits;

(b) Require corrective action for findings for noncompliance with
any contractual state or federal requirements; and

(c) Impose sanctions for noncompliance with any contractual,
state, or federal requirements not corrected.
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AMENDATORY SECTION (Amending WSR 16-05-051, filed 2/11/16, effective
4/1/16)

WAC 182-538A-110 The grievance and appeal system, independent
review, and agency administrative hearing for fully integrated managed
care (FIMC) managed care organization((s)) (MCO((s))) enrollees. Man-
aged care enrollees in fully integrated managed care (FIMC) regional

service areas (( s 2 )) foll th
ollow the

same rules and process described in WAC 182-538-110.
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AMENDATORY SECTION (Amending WSR 16-05-051, filed 2/11/16, effective
4/1/16)

WAC 182-538B-110 Grievance and appeal system, independent re-
view, and agency administrative hearing. (1) Introduction. This sec-
tion contains information about the managed care organization (MCO)
grievance and appeal system, independent review, and the agency®s ad-
ministrative hearing process for enrollees under the behavioral health
services wraparound contract in fully integrated managed care (FIMC)
regional service areas.

(a) The MCO must have a grievance and appeal system and access to
independent review and an agency administrative hearing to allow en-
rollees to file grievances and seek review of an MCO action as defined
in this chapter.

(b) The agency"s administrative hearing rules in chapter 182-526
WAC apply to agency administrative hearings requested by an enrollee
to review the resolution of an enrollee”s appeal of an MCO action.

(c) If a conflict exists between the requirements of this chapter
and other rules, the requirements of this chapter take precedence.

(d) The MCO"s policies and procedures regarding the grievance
system must be approved by the agency.

(2) MCO grievance and appeal system. The MCO grievance and appeal
system includes:

(a) A grievance process for addressing complaints about any mat-
ter that is not an action((G—which—is—ecalleda—grievance));

(b) An appeals process to address an enrollee"s request for re-
view of an MCO action;

(c) Access to an independent review by an iIndependent review or-
ganization (IRO) under RCW 48.43.535 and ((WAC—182-526-0200)) subsec-
tion (5) of this section;

(d) Access to the agency®s administrative hearing process for re-
view of an MCO"s resolution of an appeal; and

(e) Allowing enrollees and ((thei#¥r)) the enrollee"s authorized
representatives to file grievances and appeals orally or iIn writing.
An MCO cannot require enrollees to provide written follow-up for a
grievance or an appeal the MCO received orally.

(3) The MCO grievance process.

(a) An enrollee or enrollee®s authorized representative may file
a grievance with an MCO. A provider may not file a grievance on behalf
of an enrollee without the enrollee®s written consent.

(b) An enrollee does not have a right to an agency administrative
hearing in regards to the ((ed#spesition)) resolution of a grievance.

(c) The MCO must acknowledge receipt of each grievance either or-
ally or in writing within two business days.

(d) The MCO must notify enrollees of the ((dispoesition)) resolu-
tion of grievances within five business days of determination.

(4) The MCO appeals process.

(a) An enrollee, the enrollee"s authorized representative, or a
provider acting on behalf of the enrollee with the enrollee®s written
consent may appeal an MCO action.

(b) An MCO treats oral iInquiries about appealing an action as an
appeal to establish the earliest possible filing date for the appeal.
The MCO confirms the oral appeal In writing.

(c) An MCO must acknowledge receipt of each appeal to both the
enrollee and the requesting provider within three calendar days. The
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appeal acknowledgment letter sent by the MCO serves as written confir-
mation of an appeal filed orally by an enrollee.

(d) The enrollee must file an appeal of an MCO action ((must—be
filed)) within ((rirety)) sixty calendar days of the date on the MCO"s
notice of action.

(e) The MCO ((wH)) is not ((be)) obligated to continue services
pending the results of an appeal or subsequent agency administrative
hearing.

() The MCO appeal((s)) process:

(i) Provides the enrollee a reasonable opportunity to present
evidence and allegations of fact or law, both iIn person and In writ-
ing,

(i1) Provides the enrollee and the enrollee"s authorized repre-
sentative opportunity before and during the appeal((s)) process to ex-
amine the enrollee"s case file, iIncluding medical records and any oth-
er documents and records considered during the appeal((s)) process at
no charge; and

(i11) Includes as parties to the appeal:

(A) The enrollee and the enrollee®s authorized representative;

and

(B) The legal representative of the deceased enrollee®s estate.

(g) The MCO ensures that the ((#rdividuals)) people making deci-
sions on appeals:

(i) Were not involved in any previous level of review or decision
making; and

(i1) Are health care professionals who have appropriate clinical
expertise in treating the enrollee"s condition or disease if deciding
either of the following:

(A) An appeal of an action involving medical necessity; or

(B) An appeal that involves any clinical iIssues.

(h) Time frames for resolution of appeals.

(i) An MCO resolves each appeal and provides notice as expedi-
tiously as the enrollee”s health condition requires and no longer than

)) seventy-two hours after the day the MCO re-

ceives the appeal.

(i1) The MCO may extend the time frame by an additional fourteen
calendar days if:

(A) The enrollee requests the extension; or

(B) The MCO determines additional information is needed and delay
is in the interests of the enrollee.

(i) Notice of resolution of appeal. The notice of the resolution
of the appeal must:

(i) Be in writing and be sent to the enrollee and the requesting
provider;

(i1) Include the results of the resolution of the appeal process
and the date it was completed; and

(iti) Include information on the enrollee®s right to request an
agency administrative hearing and how to do so as provided iIn the
agency hearing rules in WAC 182-526-0200, if the appeal is not re-
solved wholly in favor of the enrollee.

(5) Independent review.

(a) After completing the MCO"s appeal process, an enrollee may
request an independent review (IR) by a certified independent review
organization (IR0) of an adverse benefit determination by the MCO that
resulted in a decision wholly unfavorable to the enrollee. See RCW
48.43.535.
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(b) An enrollee must submit a request for an IR according to the
time frames and process established by the MCO in accordance with RCW
48.43.535 and chapter 284-43 WAC.

(c) The IR is optional for the enrollee and not required before
the enrollee requests an agency administrative hearing.

(d) A request for an IR stays (postpones) any pending agency ad-
ministrative hearing regarding the adverse benefit determination until
the IR process is completed.

(e) The IR option is not available once an agency administrative
hearing has been held and an initial or final order has been issued
regarding the adverse benefit determination.

(6) Agency administrative hearing.

(a) Only an enrollee or enrollee"s authorized representative may
request an agency administrative hearing. A provider may not request a
hearing on behalf of an enrollee.

(b) If an enrollee does not agree with the MCO"s resolution of an
appeal and has completed the MCO process, the enrollee may file a re-
quest for an agency administrative hearing based on the rules iIn this
section and the agency hearing rules in WAC 182-526-0200. The enrollee
must request an agency administrative hearing within ninety calendar
days of the notice of resolution of appeal.

(c) An MCO is an independent party and responsible for its own
representation in any agency administrative hearing, independent re-
view, appeal to the board of appeals, and any subsequent judicial pro-
ceedings.

((fd)—ﬂAn—4y4Fellee—AmHst—45%haust—éthe——appeais—ﬂeFeeess—4N+th1¥F—the

€6))) (7) Effect of reversed resolutions of appeals. ITf an MCO, a
final order as defined in chapter 182-526 WAC, or an independent re-
view organization (IRO) reverses a decision to deny or limit services,
the MCO must authorize or provide the disputed services promptly and
as expeditiously as the enrollee"s health condition requires.

i i ion-)) (8) Available resources ex-
hausted. When available resources are exhausted, any appeals process,
independent review, or agency administrative hearing process related
to a request to authorize a service will be terminated, since services
cannot be authorized without funding regardless of medical necessity.
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AMENDATORY SECTION (Amending WSR 16-05-051, filed 2/11/16, effective
4/1/16)

WAC 182-538C-040 Behavioral health services. (1) This chapter
governs crisis-related and other behavioral health services provided
under the medicaid agency®s behavioral health administrative services
organization (BH-ASO) contract.

(2) The BH-ASO contracts with the agency to provide behavioral
health services within a fully integrated managed care (FIMC) regional
service area.

(a) The BH-ASO provides the following services to all ((#ndividu—
als)) people, regardless of insurance status, income level, ability to
pay, and county of residence:

(i) Mental health crisis services; and

(ii1) Operation of a behavioral health ombuds (ombudsman).

(b) The BH-ASO may provide substance use disorder crisis services
within available resources to all ((#nrdividuals)) people, regardless
of the ((#nrdividual=s)) person®s insurance status, income level, abil-
ity to pay, and county of residence.

(c) The BH-ASO provides the following services to ((#ndividuals))
people who are not eligible for medicaid coverage and are involuntari-
ly or voluntarily detained under chapter 71.05 or 71.34 RCW, RCW
70.96A.140, or a less restrictive alternative (LRA) court order:

(i) Evaluation and treatment services;

(i1) Substance use disorder residential treatment services; and

(iii1) Outpatient behavioral services, under an LRA court order.

(d) To be eligible to contract with the agency, the BH ASO must:

(i) Accept the terms and conditions of the agency®"s contracts;

and

(i1) Be able to meet the network and quality standards establish-
ed by the agency.

(e) Services related to the administration of chapters 71.05 and
71.34 RCW and RCW 70.96A.140.

(3) The BH-ASO may provide contracted noncrisis behavioral health
services to ((#ndividuals)) people in an FIMC regional service area:

(a) Within available resources;

(b) Based on medical necessity; and

(c) In order of priority to populations as identified by state
and federal authorities.

(4) Within an FIMC regional service area, the BH-ASO is a subcon-
tractor with all FIMC managed care organizations (MCOs) to provide
crisis services for medicaid enrollees and the administration of iIn-
voluntary treatment acts under RCW 70.96A.140 or chapter 71.05 or
71.34 RCW.

(5) For medicaid-funded services subcontracted for by FIMC man-
aged care organizations (MCOs) to the BH-ASO:

(a) Grievances and appeals must be filed with the FIMC MCO; and

(b) The grievance and appeal system, independent review, and the
agency"s administrative hearing rules in chapter 182-538 WAC apply in-
stead of the grievance and appeal system and hearing rules in this
chapter.
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AMENDATORY SECTION (Amending WSR 16-15-030, filed 7/13/16, effective
8/13/16)

WAC 182-538C-110 Grievance and appeal system and agency adminis-
trative hearing for behavioral health administrative services organi-
zations (BH-ASOs). (1) General. This section applies to the behavio-
ral health administrative service organization (BH-ASO) grievance sys-
tem for people within fully iIntegrated managed care (FIMC) regional
service areas.

(a) The BH-ASO must have a grievance and appeal system to allow a
person to file a grievance and request a review of a BH-ASO action as
defined iIn this chapter.

(b) The agency®"s administrative hearing rules in chapter 182-526
WAC apply to agency administrative hearings requested by a person to
review the resolution of an appeal of a BH-ASO action.

(c) If a conflict exists between the requirements of this chapter
and other rules, the requirements of this chapter take precedence.

(d) The BH-ASO must maintain records of grievances and appeals.

(e) The BH-ASO is not obligated to continue services pending the
results of an appeal or subsequent agency administrative hearing.

(2) The BH-ASO grievance and appeal system. The BH-ASO grievance
system includes:

(a) A process for addressing complaints about any matter that is
not an action((G—which—ts—ecalled—a—grievanece));

(b) An appeal((s)) process to address a person®s request for a
review of a BH-ASO action as defined iIn this chapter; and

(c) Access to the agency®"s administrative hearing process for a
person to request a review of a BH-ASO"s resolution of an appeal.

(3) The BH-ASO grievance process.

(a) A person or a person®s authorized representative may file a
grievance with a BH-ASO. A provider may not file a grievance on behalf
of a person without the written consent of the person or the person-s
authorized representative.

(b) There is no right to an agency administrative hearing regard-
ing the BH-ASO"s decision on a grievance, since a grievance is not an
action.

(c) The BH-ASO must notify a person of the decision regarding the
person®s grievance within five business days of the decision.

(4) The BH-ASO appeal ((s)) process.

(a) Parties to the appeal include:

(i) The person and the person®s authorized or legal representa-
tive; or

(i1) The authorized representative of the deceased person®s es-
tate.

(b) A person, the person®s authorized representative, or the pro-
vider acting with the person®s written consent may appeal a BH-ASO ac-
tion.

(c) A BH-ASO must treat oral inquiries about appealing an action
as an appeal in order to establish the earliest possible filing date
for the appeal.

(d) The BH-ASO must confirm any oral appeal in writing to the
person or provider acting on behalf of the person.

(e) The person or provider acting on behalf of the person must
file an appeal, either orally or iIn writing, within ((Aihety)) sixty
calendar days of the date on the BH-ASO"s notice of action.
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(f) The BH-ASO must acknowledge receipt of each appeal to both
the person and the provider requesting the service within three calen-
dar days of receipt. The appeal acknowledgment letter sent by the BH-
ASO serves as written confirmation of an appeal filed orally by a per-
son.

(g) If the person requests an expedited appeal for a crisis-rela-
ted service, the BH-ASO must make a decision on whether to grant the
person®s request for expedited appeal and provide written notice as
expeditiously as the person®s health condition requires, within three
calendar days after the BH-ASO receives the appeal. The BH-ASO must
make reasonable efforts to provide oral notice.

(h) The BH-ASO appeal ((s)) process:

(i) Provides the person a reasonable opportunity to present evi-
dence and allegations of fact or law iIn writing.

(i1) Provides the person and the person®s authorized representa-
tive opportunity before and during the appeals process to examine the
person®s case file, including medical records and any other documents
and records considered during the appeal((s)) process free of charge.

(iii1) If the person requests an expedited appeal, the BH-ASO must
inform the person that it may result in the person having limited time
to review records and prepare for the appeal.

(i) The BH-ASO ensures the staff making decisions on appeals:

(i) Were not involved in any previous level of review or decision
making; and

(i1) Are health care professionals with appropriate clinical ex-
pertise in treating the person®s condition or disease iIf deciding any
of the following:

(A) An appeal of an action; or

(B) An appeal that involves any clinical issues.

(J) Time frames for standard resolution of appeals.

(i) For appeals involving termination, suspension, or reduction
of previously authorized noncrisis services, the BH-ASO must make a
decision within fourteen calendar days after receipt of the appeal.

(i1) If the BH-ASO cannot resolve an appeal within fourteen cal-
endar days, the BH-ASO must notify the person that an extension 1is
necessary to complete the appeal.

(k) Time frames for expedited appeals for crisis-related services
or behavioral health prescription drug authorization decisions.

(i) The BH-ASO must resolve the expedited appeal and provide no-
tice of the decision no later than three calendar days after the BH-
ASO receives the appeal.

(i1) The BH-ASO may extend the time frame by fourteen additional
calendar days if:

(A) The person requests the extension; or

(B) The BH-ASO determines additional information is needed and
the delay is in the interests of the person.

(iti1) If the BH-ASO denies a request for expedited resolution of
a noncrisis related service appeal, it must:

(A) Process the appeal based on the time frame for standard reso-
lution;

(B) Make reasonable efforts to give the person prompt oral notice
of the denial; and

(C) Follow-up within two calendar days of the oral notice with a
written notice of denial.

(1) Extension of a standard resolution or expedited appeal not
requested by the person.
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(i) The BH-ASO must notify the person in writing of the reason
for the delay, iIf not requested by that person.

(i1) The extension cannot delay the decision beyond twenty-eight
calendar days of the request for appeal, without the informed written
consent of the person.

(ifi1) The appeal determination must not exceed forty-five calen-
dar days from the day the BH-ASO receives the appeal.

(m) Notice of resolution of appeal. The notice of the resolution
of the appeal must:

(i) Be in writing and be sent to the person and the provider re-
questing the services;

(i1) Include the results of the resolution process and the date
it was completed; and

(iti1) Include notice of the right to request an agency adminis-
trative hearing and how to do so as provided in the agency hearing
rules In chapter 182-526 WAC, if the appeal is not resolved wholly in
favor of the person.

(5) Agency administrative hearings.

(a) Only a person or a person®s authorized representative may re-
quest an agency administrative hearing. A provider may not request a
hearing on behalf of a person.

(b) If a person does not agree with the BH-ASO"s resolution of an
appeal, the person may file a request for an agency administrative
hearing based on this section and the agency hearing rules iIn chapter
182-526 WAC.

(c) The BH-ASO i1s an iIndependent party and responsible for its
own representation in any agency administrative hearing, appeal to the
board of appeals, and any subsequent judicial proceedings.

(6) Effect of reversed resolutions of appeals. If the BH-ASO"s
decision not to provide services is reversed on appeal by the BH-ASO
or through a final order from the agency administrative hearing proc-
ess, the BH-ASO must authorize or provide the disputed services
promptly and as expeditiously as the person®s health condition re-
quires.

(7) ((Grievance—system—termination-)) Available resources exhaus-
ted. When available resources are exhausted, any appeals or adminis-
trative hearing process related to a request for authorization of a
noncrisis service will be terminated, since noncrisis services cannot
be authorized without funding, regardless of medical necessity.
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