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Chapter 182-516 WAC
TRUSTS, ANNUITIES, ((AND)) LIFE ESTATES, AND PROMISSORY NOTES—EFFECT
ON MEDICAL PROGRAMS

AMENDATORY SECTION (Amending WSR 13-01-017, filed 12/7/12, effective
1/1/13)

WAC 182-516-0001 Definitions. 'Acquire” means, in the context
of trusts, to gain title to, or to gain ownership iInterest in an asset
in a trust. Receiving payment or benefit from an asset in a trust is
not acquiring the asset.

"Annuitant” means a person or entity that receives the ((dneceme))
stream of payments from an annuity.

"Annuity" means a policy, certificate, or contract that is an
agreement between two parties in which one party pays a lump sum to
the other, and the other party agrees to guarantee payment of a set
amount of money over a set amount of time. (( i
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"Beneficiary" means, in the context of a trust, a person or enti-

ty that is entitled to benefit from a trust.

"Grantor' means the person or entity who owned the asset immedi-
ately before establishing a trust with that asset.

"Immediate” means, 1In_ the context of annuities, an annuity that
is fully funded at purchase with no accumulation or deferral to allow
accunulation.

"Income' means, in_ the context of earnings or gains of a trust,
the proceeds that a trust principal generates over a period. Any in-
come not disbursed in one period is principal the next period.

"lrrevocable':

(a) For a trust, "irrevocable'" means the grantor or someone act-
ing on behalf of the grantor cannot reacquire any portion of the as-
sets iIn_ the trust for the benefit of the grantor or unilaterally
change the terms of the trust; and the beneficiary or someone acting
on behalf of the beneficiary cannot acquire any portion of the assets
in the trust for the benefit of the beneficiary or unilaterally change
the terms of the trust. A legal instrument that is called irrevocable,
but permits acquisition or reacquisition of any portion of the assets
if some action is taken by or on behalf of the grantor or the benefi-
ciary, is revocable for the purposes of this chapter.

(b) A trust or annuity that is not irrevocable is revocable.

(c) A trust is still irrevocable if it meets the definition under
(a) of this definition, but allows modifications to the trust to con-
form with changes in trust law, which occur after the establishment of
the trust.

(d) For an annuity, "irrevocable'" means the contract cannot be
canceled or the terms of the contract cannot be changed.

"Principal” means the assets that make up the trust, promissory
note, or loan.

""Revocable':

(a) "Revocable'" means the grantor, beneficiary, or someone acting
on behalf of either the grantor or beneficiary can:

(i) Change the legal instrument, except for changes to conform
with changes in trust law after the trust is established;

(ii1) Terminate the legal instrument; or

(iii) Acquire or reacquire any portion of the assets controlled
by the legal instrument.

(b) For the purposes of this chapter, if a legal instrument 1is
called revocable but it is someone other than the grantor, beneficia-
ry, or someone acting on behalf of either the grantor or beneficiary
that has any of the powers under (a) of this definition, the legal in-
strument is irrevocable.

(c) A legal instrument that is not revocable is irrevocable.

"Self-settled trust'” means any trust established with assets that
were originally owned by the beneficiary, or would have been owned by
the beneficiary if they had not been diverted into the trust by the
beneficiary, the court, or someone acting on the beneficiary"s behalf.
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Depending on the date a trust is established, a trust may be self-set-
tled if the assets were originally owned by the beneficiary®s spouse,
or would have been owned by the beneficiary"s spouse if they had not
been diverted into the trust by the beneficiary”"s spouse, the court,
or _someone acting on the beneficiary"s spouse”s behalf.

"Sole benefit"” of a beneficiary means a trust benefits no one but
that beneficiary, whether at the time the trust is established or at
any time during the lifetime of the beneficiary.

"Third-party trust' means a trust established with assets origi-
nally owned by someone other than the beneficiary. However, depending
on the date a trust is established, a trust may be self-settled if the
assets were originally owned by the beneficiary"s spouse, or would
have been owned by the beneficiary"s spouse if they had not been di-
verted into the trust by the beneficiary®s spouse, the court, or some-
one acting on the beneficiary"s spouse"s behalf.

"To or for the benefit of" means that a payment or benefit of any
sort from a trust is transferred to the beneficiary, another person,
or entity such that the beneficiary derives some benefit from the
transfer.

"Trust'" means:

(a) Any arrangement in which a grantor transfers property to a
trustee with the intention that it be held, managed, or administered
by the trustee for the benefit of the grantor or another beneficiary;
or

(b) Any legal instrument, device, or arrangement similar to a
trust in which:

(i) A grantor transfers an asset to another; and

(ii) The grantor transfers the asset intending that it be held,
managed, or administered for the benefit of the grantor or another
beneficiary.

"Trustee'" means a person or entity that manages and administers a
trust for the beneficiary.

"Uncompensated asset transfer' means the entirety of the fair
market value of the asset transferred was uncompensated, regardless of
any consideration received in return for the asset.

AMENDATORY SECTION (Amending WSR 13-01-017, filed 12/7/12, effective
1/1/13)

WAC 182-516-0100 Trust((s)) index. ((H—Fhe—department—deter-
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i i =)) The
medicaid agency or its designee applies the following rules to deter-
mine how trusts affect eligibility for medicaid:

(1) WAC 182-516-0105 General rules that apply to all trusts.

(2) WAC 182-516-0110 Self-settled trusts overview.

(3) WAC 182-516-0115 Revocable self-settled trusts established on
or after August 11, 1993.

(4) WAC 182-516-0120 Irrevocable self-settled trusts for a disa-
bled person under age sixty-five established on or after August 11,
1993.

(5) WAC 182-516-0125 Irrevocable pooled self-settled trusts for a
disabled person established on or after August 11, 1993.

(6) WAC 182-516-0130 Irrevocable self-settled trusts established
on or after August 11, 1993.

(7) WAC 182-516-0135 Self-settled trusts established before Au-
gust 11, 1993.

(8) WAC 182-516-0140 Third-party trusts.

(9) WAC 182-516-0145 Trusts containing both assets of the benefi-
ciary and third-party assets.

NEW SECTION

WAC 182-516-0105 General rules that apply to all trusts. (D
Regardless of treatment under this chapter, all trusts remain subject
to Title 182 WAC, which include income and resource rules under chap-
ter 182-512 WAC and asset transfer rules under WAC 182-513-1363, un-
less specified otherwise.

(2) The medicaid agency or its designee treats the trust or a
distribution from the trust as a third-party resource under WAC
182-501-0200 if:

(a) The agency or its designee determines the trust is not an
available resource or determines the distributions from a trust are
not income; and

(b) The terms of the trust or how the trust is being administered
meet the third-party resource rules under WAC 182-501-0200.

(3) The agency or its designee applies the rules under WAC
182-516-0100 to both the language of the trust and how the trust is
being administered.

(4) Assets In a trust are available resources to the beneficiary
if the beneficiary:

(a) Is a trustee; or

(b) Can direct the use of the trust principal or income, or di-
rect the trustee®s use of trust principal or income, for that benefi-
ciary"s support and maintenance under the terms of the trust.

(5) Distributions from a trust to the beneficiary are unearned
income to the beneficiary in the month they are received or should
have been received under the trust"s terms.
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(6) For asset transfers dates for trusts, the transfer date of an
asset under WAC 182-513-1363 is the latest of:

(a) The date the trust was established;

(b) The date the asset being evaluated was transferred iInto the
trust; or

(c) The date access to the asset was foreclosed by any action,
inaction, or language in the trust that prevents the beneficiary from
accessing the asset.

(7) A person who is denied or terminated from medicaid due to the
application of any rules under WAC 182-516-0100 may apply for a hard-
ship waiver under WAC 182-513-1367.

NEW SECTION

WAC 182-516-0110 Self-settled trusts overview. (1)(a) A trust
containing the assets of a beneficiary®s spouse may be a self-settled
trust based on the date i1t was established.

(b) For specific rules regarding this, see WAC 182-516-0130.

(2) To determine whether the assets of the self-settled trust
should be counted as income, a resource, or an asset transfer, the
medicaid agency or its designee applies the following rules based on
when the trust was established:

(a) For revocable self-settled trusts, see WAC 182-516-0115.

(b) For irrevocable self-settled trusts for a disabled person un-
der age sixty-five established on or after August 11, 1993, see WAC
182-516-0120.

(c) For 1irrevocable pooled self-settled trusts for a disabled
person established on or after August 11, 1993, see WAC 182-516-0125.

(d) For all other irrevocable self-settled trusts:

(i) Established on or after August 11, 1993, see WAC
182-516-0130.

(i1) Established before August 11, 1993, see WAC 182-516-0135.

NEW SECTION

WAC 182-516-0115 Revocable self-settled trusts established on or
after August 11, 1993. (1) This section applies to revocable, as de-
fined under WAC 182-516-0001, trusts that are self-settled and estab-
lished after August 11, 1993.

(2) This section does not apply to assets iIn a revocable trust
established before August 11, 1993, under WAC 182-516-0135.

(3) A revocable trust is a self-settled trust if:

(a) The assets of the trust are at least partially from the bene-
ficiary or the beneficiary”s spouse;

(b) The trust is not established by will; and

(c) The trust was established by:

(i) The beneficiary or that beneficiary"s spouse;

(i1) A person, including a court or administrative body, with le-
gal authority to act in place or on behalf of the beneficiary or that
beneficiary®s spouse; or
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(ifi) A person, including a court or administrative body, acting
at the direction or upon the request of the beneficiary or that bene-
ficiary™s spouse.

(4)(a) The medicaid agency or its designee treats assets iIn a
revocable self-settled trust as iIf the grantor owns the assets, sub-
ject to resource exclusions under chapter 182-512 WAC.

(b) Assets in a revocable self-settled trust not excluded under
chapter 182-512 WAC are available resources to the grantor.

(5) Payments from assets iIn the trust under this section to or
for the benefit of the beneficiary are unearned income of the benefi-
ciary.

(6) Any payments from the revocable trust, other than payments
under subsection (5) of this section, are uncompensated asset trans-
fers.

NEW SECTION

WAC 182-516-0120 Irrevocable self-settled trusts for a disabled
person under age sixty-five established on or after August 11, 1993.
(1) This section governs how the agency or its designee treats self-
settled trusts, for a disabled person under age sixty-five established
under 42 U.S.C. 1396p(d)(4)(a) on or after August 11, 1993, for medic-
aid eligibility purposes.

(2) A self-settled trust established on or after August 11, 1993,
is not an available resource if:

(a) The beneficiary is under age sixty-five and disabled under
WAC 182-512-0050 (1)(c) when the trust is established;

(b) The trust is irrevocable;

(c) The trust was established for the sole benefit of that bene-
ficiary;

(d) The trust was established by the beneficiary"s parent, grand-
parent, legal guardian, or by a court; and

(e) The trust says that the states that have spent medicaid funds
for the beneficiary will receive all amounts remaining in the trust up
to the amount of medicaid funds spent for the beneficiary.

(i) For trusts established from August 11, 1993, to July 31,
2003, the trust must pay the states when the beneficiary dies.

(i1) For trusts established on or after August 1, 2003, the trust
must pay the states when the beneficiary dies, the trust terminates,
or the beneficiary®s disability ends.

(3) The medicaid agency or its designee does not apply a penalty
period to a beneficiary for asset transfers into a trust, described
under subsection (2) of this section, when the beneficiary is under
age sixty-five as of the date of the transfer.

(4) Assets in trusts under subsection (2) of this section contin-
ue to be unavailable resources, even after the beneficiary turns age
sixty-five.

(5) Asset transfers to the trust from the beneficiary, after the
beneficiary turns age sixty-five, may be subject to a transfer penalty
under WAC 182-513-1363.

(6) If a trust does not meet the requirements under subsection
(2) of this section, see WAC 182-516-0130.

[ 11 ] 0TS-8026.2



NEW SECTION

WAC 182-516-0125 Irrevocable pooled self-settled trusts for a
disabled person established on or after August 11, 1993. (1) This
section governs how the agency or its designee treats pooled self-set-
tled trusts, for a disabled person established under 42 U.S.C.
1396p(d)(4)(c) on or after August 11, 1993, for medicaid eligibility
purposes.

(2) A pooled self-settled trust established on or after August
11, 1993, is not an available resource if:

(a) The beneficiary 1is disabled under WAC 182-512-0050 (1)(c)
when the trust is established;

(b) The trust is irrevocable;

(c) An account in the trust was established for the sole benefit
of that beneficiary;

(d) An account in the trust was established by that beneficiary,
the beneficiary”s parent, grandparent, legal guardian, or by a court;

(e) The trust was established by and is managed by a nonprofit
association;

() A separate account is maintained for each beneficiary of the
trust, but, for the purposes of the investment and management of
funds, the trust pools these accounts; and

(g) The trust says that:

(1) The funds will remain in the trust to benefit other disabled
beneficiaries; or

(i1) The states that have spent medicaid funds for the beneficia-
ry will receive all amounts remaining in the trust account for that
beneficiary up to the amount of medicaid funds spent for the benefi-
ciary.

(A) For trust accounts established from August 11, 1993, to July
31, 2003, the trust must pay the states when the beneficiary dies.

(B) For trust accounts established on or after August 1, 2003,
the trust must pay the states when the beneficiary dies, the trust
terminates, or the beneficiary"s disability ends.

(3) The medicaid agency or its designee does not apply a penalty
period to a beneficiary for asset transfers into a trust, described
under subsection (2) of this section, when the beneficiary is under
age sixty-five as of the date of the transfer.

(4) Assets in trusts under subsection (2) of this section contin-
ue to be unavailable resources, even after the beneficiary turns age
sixty-five.

(5) Asset transfers to the trust from the beneficiary, after the
beneficiary turns age sixty-five, may be subject to a transfer penalty
under WAC 182-513-1363.

(6) If a trust does not meet the requirements under subsection
(2) of this section, see WAC 182-516-0130.

NEW SECTION

WAC 182-516-0130 Irrevocable self-settled trusts established on
or after August 11, 1993. (1) This section governs irrevocable self-
settled trusts established on or after August 11, 1993, that do not
meet the rules under either WAC 182-516-0120 or 182-516-0125.
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(2) A trust established on or after August 1, 2003, is a self-
settled trust if:

(a) The assets of the trust are at least partially from the bene-
ficiary or the beneficiary®s spouse, or would have been owned by the
beneficiary or the beneficiary"s spouse unless diverted by the benefi-
ciary, the beneficiary®s spouse, the court, or someone acting on be-
half of the beneficiary or the beneficiary®s spouse;

(b) The trust is not established by will; and

(c) The trust was established by:

(i) The beneficiary or that beneficiary®s spouse;

(i1) A person, including a court or administrative body, with le-
gal authority to act in place or on behalf of the beneficiary or that
beneficiary®s spouse; or

(iti) A person, including a court or administrative body, acting
at the direction or upon the request of the beneficiary or that bene-
ficiary™s spouse.

(3) A trust established from August 11, 1993, to July 31, 2003,
is a self-settled trust if:

(a) The assets of the trust are at least partially from the bene-
ficiary, or would have been owned by the beneficiary unless diverted
by the beneficiary, the court, or someone acting on behalf of the ben-
eficiary;

(b) The trust is not established by will; and

(c) The trust was established by:

(i) The beneficiary;

(i1) A person, including a court or administrative body, with le-
gal authority to act in place or on behalf of the beneficiary; or

(ifi) A person, including a court or administrative body, acting
at the direction or upon the request of the beneficiary.

(4) This section applies only to the assets contributed to a
trust:

(a) Under subsection (2) of this section, by either the benefi-
ciary or that beneficiary™s spouse; or

(b) Under subsection (3) of this section, by the beneficiary.

(5) The medicaid agency or its designee applies the rules of this
section without regard to:

(a) The purpose for establishing a trust;

(b) Whether the trustees have or may exercise any discretion un-
der the terms of the trust;

(c) Restrictions on when or whether distributions may be made
from the trust; and

(d) Restrictions on the use of distributions from the trust.

(6) Treatment of payments or benefits from trusts established un-
der this section.

(a) If there are any circumstances under which payment or benefit
from the trust could be made to or for the benefit of the beneficiary,
that part of the trust or income of that trust is an available re-
source to the beneficiary, and the payment or benefit from that part:

(i) Is unearned income when payment or benefit is to or for the
benefit of the beneficiary; and

(i1) Is an uncompensated asset transfer, if payment or benefit is
for any other purpose.

(b) ITf there are no circumstances under which any payment or any
benefit from the trust could be made to or for the benefit of the ben-
eficiary, the part of the trust or income of that trust, from which
payment or benefit cannot be made, is an uncompensated asset transfer.
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NEW SECTION

WAC 182-516-0135 Self-settled trusts established before August
11, 1993. (1) A revocable or irrevocable self-settled trust estab-
lished before August 11, 1993, under this section is one:

(a) Established other than by will by a beneficiary or that bene-
ficiary™s spouse;

(b) Under which that beneficiary may be the beneficiary of all or
part of the payments from the trust; and

(c) Under which the distribution of those payments is determined
by one or more trustees who are permitted to exercise any discretion
with respect to the distribution to the beneficiary.

(2) For trusts established under subsection (1) of this section,
the maximum value the trustee may distribute, under any circumstances,
to the beneficiary is unearned income.

(3) IT a trust does not meet subsection (1)(c) of this section:

(a) The trust is an available resource to the extent that trust
assets can be used for the beneficiary; and

(b) Any asset that cannot be used for the beneficiary is an un-
compensated asset transfer.

(4) This section does not apply to any trust or initial trust de-
cree established before April 7, 1986, for the sole benefit of an in-
tellectually disabled person who resides in an intermediate care fa-
cility for the intellectually disabled.

NEW SECTION

WAC 182-516-0140 Third-party trusts. (1) This section governs
third-party trust as defined under WAC 182-516-0001.

(2)(a) A trust containing the assets of a beneficiary®s spouse
may be a self-settled trust based on the date it was established.

(b) For specific rules regarding this, see WAC 182-516-0130.

(3) A testamentary trust iIs a third-party trust created by a will
where the trust is in the will and the estate is the grantor.

(4) There is no requirement for a state to be named as a remain-
der beneficiary in third-party trusts.

(5) If the beneficiary has the power to acquire the assets from
the third-party trust, the trust is an available resource.

(6) If the beneficiary has no power to access or control trust
assets or distributions, as described under WAC 182-516-0105(4), a
third-party trust is not an available resource.

NEW SECTION

WAC 182-516-0145 Irrevocable trusts containing both assets of
the beneficiary and third-party assets. (1) For irrevocable trusts
that contain both assets of the beneficiary and third-party assets,
the medicaid agency or its designee treats the assets of the benefi-
ciary under the self-settled trust rule as of the date of the trust"s
establishment:
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(a) After August 11, 1993:

(i) For irrevocable self-settled trusts for a disabled person un-
der age sixty-five, see WAC 182-516-0120;

(i1) For irrevocable pooled self-settled trusts for a disabled
person, see WAC 182-516-0130; and

(iti) For all other trusts, see WAC 182-516-0130.

(b) Before August 11, 1993, see WAC 182-516-0135.

(2) For irrevocable trusts that contain both assets of the bene-
ficiary and third-party assets, the agency or its designee treats
third-party assets under the third-party trust rules under WAC
182-516-0140.

AMENDATORY SECTION (Amending WSR 13-01-017, filed 12/7/12, effective
1/1/13)

WAC 182-516-0200 Annuities established prior to April 1, 2009.
(1) ((Ihe—+kﬂﬁ}Ftment—+*;EeFm+nes—*wa—annu+t+es~4}ﬁfeet—4}L¥g+b+4+tyL4ﬁeF

&)) A revocable annuity 1is ((considered)) an available re-
source.

() (@) An irrevocable annuity established prior to May 1,
2001, is not an available resource when issued by an individual, in-
surer, or other body licensed and approved to do business in the ju-
risdiction in which the annuity iIs established.

((4)) (3) The income from an irrevocable annU|ty((——#Eet+ng))
that meets the requirements of this section((s—is—censidered—in)) 1Iis
income for determining eligibility and the amount of participation |n
the total cost of care. The annuity itself is not ((eensidered)) a re-
source ((er—income)).

((5)) (4 Subject to subsection (5) of this section, an annuity
established on or after May 1, 2001, and before April 1, 2009 ((w+H
be—consitdered)), is an available resource unless it:

(a) Is irrevocable;

(b) Is paid out in equal monthly amounts within the actuarial
life expectancy of the annuitant;

(c) Is issued by an individual, insurer, or other body licensed
and approved to do business in the jurisdiction in which the annuity
is established; and

(d) Names the ((department)) state of Washington as the benefi-
ciary of the remaining funds up to the total of medicaid funds spent
on the client during the client"s lifetime. This subsection only ap-
plies if the annuity is in the client™s name.

(({6})) ( ) If an |rrevocable annU|ty ((establ+shed—en—er—after

1 i )) |s an avalla—

ble resource under subsection (4) of this section because it does not
pay out in equal monthly amounts, it is an unavailable resource if:

(a) The fTull pay out is within the actuarial life expectancy of
the client; and

(b) The client:

(i) Changes the scheduled pay out into equal monthly payments
within the actuarial life expectancy of the annuitant; or

(ii) Requests that the ((department)) medicaid agency or its des-
ignee calculate and budget the payments as equal monthly payments
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within the actuarial life expectancy of the annuitant. The income from
the annuity remains unearned income to the annuitant.

(({l})) (_) An |rrevocable annu|ty((——establ+shed—p¥+e¥—te—May—&—

€19))) 1s unearned income when the annuitant is:

(a) The client;

(b) The spouse of the client;

(c) The blind or disabled child, as defined in WAC 182-512-0050
(1)(b) and (c), of the client; or

(d) A person designated to use the annuity for the sole benefit
of the client, client"s spouse, or a blind or disabled child, as de-
fined in WAC 182-512-0050 (1)(b) and (c)., of the client.

(7) An annuity is not ((eensidered)) an available resource when
there is a joint owner, co-annuitant or an irrevocable beneficiary who
will not agree to allow the annuity to be cashed, unless the joint
owner or irrevocable beneficiary is the community spouse. In the case
of a community spouse, the ((eash—surrender)) value of the annuity is
((considered)) an available resource and counts toward the maximum
community spouse resource allowance.

AMENDATORY SECTION (Amending WSR 13-01-017, filed 12/7/12, effective
1/1/13)

WAC 182-516-0201 Annuities established on or after April 1,
2009. (((&}—Ihe—depaFtment—deteFm+nes—heW—annH+t+es—affeet—e4+g+b+44-
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i i i i b b -)) (l)
The medicaid agency or its designee determines how an annuity, pur-
chased by or on behalf of an annuitant and established on or after
April 1, 2009, affects eligibility for medicaid.

(2) General information.

(a) Applicants for and recipients of noninstitutional medicaid
must disclose to the agency or its designee any interest that person,
or the financially responsible members of that person®s assistance
unit, has In an annuity.

(b) Applicants for and recipients of institutional or home and
community-based (HCB) waiver services must disclose to the agency or
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its designee any interest that person, or that person"s community
spouse, has 1In _an annuity.

(c) Subject to (d) of this subsection, this section applies when
the annuitant is:

(i) The applicant for or recipient of medicaid;

(i1) That person”"s spouse, if that spouse is financially respon-
sible for that person; or

(111) That person®"s community Spouse.

(d) If this section does not apply because of (c) of this subsec-
tion, but the applicant for or recipient of institutional or HCB waiv-
er_services, or that person"s community spouse, is the owner of the
annuity, then the purchase of the annuity is evaluated as an asset
transfer under WAC 182-513-1363.

(e) For the definition of "'disabled,' see WAC 182-512-0050 (1)(b)
and (c).

() Actuarial life expectancy in this section is rounded up to
the nearest whole vyear.

(3) Annuities as resources.

(a) Subject to (b) of this subsection, a revocable annuity is an
available resource.

(b) The following annuities are not available resources, even if
revocable:

(i) An _annuity described under 26 U.S.C. Sec. 408(b) or (g): or

(i1) An annuity purchased with proceeds from:

(A) An account or trust described under 26 U.S.C. Sec. 408(a),
(c), or (p);

(B) A simplified employee pension (within the meaning of 26
U.S.C. Sec. 408(k)): or

(C) A Roth IRA described under 26 U.S.C. Sec. 408A.

(c) An _annuity not described under (b) of this subsection is an
available resource unless the annuity:

(1) Is issued by an entity licensed and approved to issue annul-
ties iIn _the jurisdiction in which the annuity is established;

(ii) Is immediate, irrevocable, nonassignable; and

(i11) Is paid out, in equal monthly amounts with no deferral and
no balloon payments, over a term:

(A) Of at least five vyears, if the actuarial life expectancy of
the annuitant is at least five years; or

(B) Not less than the actuarial life expectancy of the annuitant,
if the actuarial life expectancy of the annuitant is less than five
years.

(d) If an annuity fails either the immediate requirement under
(c)(ii) of this subsection or the monthly payout requirement under
(c)(iiil) of this subsection, the annuity is not a resource if:

(i) The annuity is fully paid out within the actuarial life ex-
pectancy of the annuitant; and

(i1) The annuitant:

(A) Changes the scheduled payout to equal monthly payments; or

(B) Asks the agency or its designee to calculate and budget the
periodic payments as equal monthly payments beginning the month of el-
igibility. Periodic payments made before the month of eligibility are
not included in the calculation.

(iiil) Nothing under (d) of this subsection affects the deferral
or balloon payment requirements under (c)(iii) of this subsection, or
the payment term requirements under (c)(iii)(A) or (B) of this subsec-
tion.

(4) Annuities as income.
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(a) If an annuity is not a resource under subsection (3) of this
section, the payments from the annuity are unearned income to the an-
nuitant.

(b) 1If an annuity is a resource under subsection (3) of this sec-
tion, the payments from the annuity are not income to the annuitant.

(5) An annuity as a transfer of assets.

(a) The purchase of an annuity 1S an uncompensated asset trans-
fer, unless the annuity designates the state of Washington as remain-
der beneficiary under subsection (6) of this section.

(b) The purchase of an annuity by the applicant for or the recip-
ient of institutional or HCB wailver services IS an _uncompensated asset
transfer, unless the annuity is an annuity under subsection (3)(b)(i)
or (ii) of this section, or:

(1) Is issued by an entity licensed and approved to issue annuil-
ties iIn _the jurisdiction in which the annuity is established;

(ii) Is immediate, irrevocable, nonassignable; and

(i11) Is paid out, in equal periodic amounts with no deferral and
no balloon payments, over a term not greater than the actuarial life
expectancy of that applicant or recipient.

(6) Beneficiary designation requirements.

(a) Subject to (b) of this subsection, to satisfy subsection
(5)(a) of this section, when the institutional or HCB waiver services
client or that client®s community spouse is the annuitant, the annuity
must:

(i) Name the states as the remainder beneficiary, for at least
the total amount of services covered under medicaid, paid on behalf of
the applicant for or recipient of institutional or HCB wailver serv-
ices; and

(i1) The remainder beneficiary must be listed in the annuity in
the:

(A) First position;

(B) Second position, after the community sSpouse or any minor_ or
disabled child; or

(C) First position, if the community spouse, minor or disabled
child, or representative for a child named as beneficiary in the first
position under (a)(ii) of this subsection, transfers the right to re-
ceive payments from the annuity for less than fair market value.

(b) When the community spouse is the annuitant, the community
spouse cannot be named as remainder beneficiary under (a)(ii)(A) of
this subsection.

(c) If a change of circumstance requires a change in beneficiary
designation under (a) of this subsection, the agency or its designee
reevaluates the annuity"s beneficiary designation.

(7) Actuarial life expectancy is determined by tables that are
published by the office of the chief actuary of the Social Security
Administration (http://www.ssa.gov/0ACT/STATS/table4c6.html).

AMENDATORY SECTION (Amending WSR 13-01-017, filed 12/7/12, effective
1/1/13)

WAC 182-516-0300 Life estates. (({1H)—Fhe—department—determines

[ 20 ] 0TS-8026.2



388-513-1365-)) (1) "Life estate'" means an ownership interest in real

property only during the lifetime of a specified person.

(2) Subject to subsection (3) of this section, a life estate is
an_available resource, unless it is either excluded or unavailable un-
der chapter 182-512 WAC.

(3) For someone applying for or receiving long-term services and
supports, a life estate interest is subject to the home equity limits
under:

(a) WAC 182-513-1350 for institutional and home and community-
based (HCB) waiver programs; and

(b) WAC 182-513-1215 for community first choice.

(4) For applicants for or recipients of institutional or HCB
walver services:

(a) If the remainder interest was transferred for less than fair
market value, the medicaid agency or its designee will evaluate the
transaction as an asset transfer under WAC 182-513-1363. '"'Remainder
interest” is the fair market value of the property at the time the
person transferred it and retained a life estate, minus the value of
the life estate at the time of that transfer.

(b) If a person purchased a life estate but has not lived in the
property for at least one year after the purchase, the purchase price
of the life estate is an uncompensated asset transfer under WAC
182-513-1363.

(c) If a person purchased a life estate and has lived in_ the
property for more than one year, it isS not an uncompensated transfer,
unless the purchase price for the life estate exceeded the value of
the life estate. Any amount paid for a life estate iIn excess of the
value of the life estate is an uncompensated transfer under WAC
182-513-1363.

(5) To calculate the value of a life estate:

(a) ldentify the person whose life determines the length of the
life estate;

(b) ldentify whether uncompensated value or home equity is being
calculated:
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(i) If calculating uncompensated value under subsection (4)(a) or
(c) of this section, identify that person"s age on the person"s last
birthday before the transfer; or

(i1) If determining whether home equity requirements are met un-
der subsection (3) of this section, identify that person®s age on the
person"s most recent birthday; and

(c) Multiply the property"s fair market value by the life estate
factor corresponding to that person®"s age in the Life Estate and Re-
mainder Interest Tables maintained by the Social Security Administra-
tion.

(6) To calculate the remainder interest, subtract the value 1in
subsection (5) of this section from the property"s fair market value
at the time of the transaction that created the life estate.

NEW SECTION

WAC 182-516-0400 Promissory notes and loans. (1) General.

(a) In this section, note includes promissory note, loan or other
obligation to pay.

(b) The medicaid agency or its designee determines the value of
outstanding principal and interest payments using amortization sched-
ules, unless otherwise stated in this section.

(2) A note as a resource.

(a) A note is a resource. The value of the note is the fair mar-
ket value (FMV).

(b) The FMV of a note is the outstanding principal of the note,
unless convincing evidence to the contrary is provided to the agency
or its designee.

(c) ITf the note owner provides convincing evidence to the agency
or its designee of a legal bar to the sale of the note, the note®s FMV
IS zero.

(3) A note as income.

(a) Interest on a note is unearned income.

(b) 1If the FMV of the note under subsection (2)(c) of this sec-
tion is zero, the principal portion of recurring payments iIs unearned
income.

(c) The agency or its designee may budget the unearned income iIn
equal monthly amounts at the request of the note owner, or at the
agency or its designee®s discretion. The budgeting period will be the
note owner®s certification period under chapter 182-504 WAC.

(4) A note as an uncompensated asset transfer.

(a) Subject to (b) of this subsection:

(i) The agency or its designee evaluates the purchase of a note
as an asset transfer if the purchase price of the note exceeds the FMV
of the note;

(i1) The value of the asset transfer is the difference between
the purchase price of the note and the FMV of the note at the time of
purchase; and

(i1i1) The agency or its designee determines the FMV of the note
at the time of purchase using subsection (2) of this section, but can
also determine the FMV of the note at a time after purchase iIf the
agency or its designee determines FMV of the note has changed since
the time it was purchased.
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(b) The assets used to purchase a note are an uncompensated asset
transfer under WAC 182-513-1363, unless the note:

(i) Prohibits the cancellation of the balance of the note upon
death of the note owner; and

(i1) Is paid out, in equal periodic amounts with no deferral and
no balloon payments, over a term not greater than the actuarial life
expectancy of that applicant or recipient.

(c) The value of the uncompensated asset transfer under (b) of
this subsection is the outstanding balance of the note due as of the
date of the person®s application for medical assistance for institu-
tional or home and community-based wailver services.

(d) If a note is an asset transfer under both (a) and (b) of this
subsection, then the period of ineligibility under WAC 182-513-1363
will be the period that is longest, calculated under either (a) or (b)
of this subsection, but not both consecutively or concurrently.
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