CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATEOF WASHINGTON
FILED

CR-102 (July 2022) DATE: May 02, 2023

(Implements RCW 34.05.320)
Do NOT use for expedited rule making WSR 23-10-076

Agency: Health Care Authority, PEBB Admin #2023-02.02

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 23-04-075 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR _____; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____ .

Title of rule and other identifying information: (describe subject)
The following section in chapter 182-08 WAC is revised:

WAC 182-08-187 How do employing agencies and contracted vendors correct enrollment errors and is there a limit on
retroactive enroliment?

Hearing location(s):
Date: Time: Location: (be specific) Comment:

June 6, 2023 10:00 AM |The Health Care Authority holds |To attend the virtual public hearing, you must register in
public hearings virtually without a |advance:
physical meeting place.

https://us02web.zoom.us/webinar/register/WN
78Ir'W6mRRYWRuUW7SIXs51Q

If the link above opens with an error message, please
try using a different browser. After registering, you will
receive a confirmation email containing information
about joining the public hearing.

Date of intended adoption: Not sooner than June 7, 2023 (Note: This is NOT the effective date)

Submit written comments to: Assistance for persons with disabilities:
Name: HCA Rules Coordinator Contact Johanna Larson
Address: PO Box 42716, Olympia, WA 98504-2716 Phone: ((360)-725-1495
Email: arc@hca.wa.gov Fax: (360)-586-9727
Fax: (360) 586-9727 TTY: Telecommunication Relay services (TRS): 711
Other: Email: Johanna.larson@hca.wa.gov
By (date) June 6, 2023 by 11:59 PM Other:
By (date) May 19, 2023

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The purpose of this
proposal is to amend an existing rule to support the Public Employees Benefits Board (PEBB) Program:

e Amended WAC 182-08-187 to implement Policy Resolution PEBB 2022-01 when an employee returns to work from
active duty.
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https://us02web.zoom.us/webinar/register/WN_78IrW6mRRYWRuW7SIXs5IQ
https://us02web.zoom.us/webinar/register/WN_78IrW6mRRYWRuW7SIXs5IQ
mailto:arc@hca.wa.gov
mailto:Johanna.larson@hca.wa.gov

Reasons supporting proposal: See purpose statement

Statutory authority for adoption: RCW 41.05.021 and 41.05.160, Policy Resolution PEBB 2022-01.

Statute being implemented: RCW 41.05.021 and 41.05.160

Is rule necessary because of a:

Federal Law? O Yes No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: N/A

Type of proponent: I Private L1 Public X Governmental
Name of proponent: (person or organization) Health Care Authority

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Stella Ng PO Box 42716, Olympia WA 98504-2716 360-725-0883
Implementation:  Cade Walker PO Box 42716, Olympia WA 98504-2716 360-643-7900
Enforcement: Jean Bui PO Box 42716, Olympia WA 98504-2716 360-725-1858
Is a school district fiscal impact statement required under RCW 28A.305.135? U Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.3287
O Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:
No: Please explain: RCW 34.05.328 does not apply to Health Care Authority rules unless requested by the Joint
Administrative Rules Review Committee or applied voluntarily.

Regulatory Fairness Act and Small Business Economic Impact Statement
Note: The Governor's Office for Regulatory Innovation and Assistance (ORIA) provides support in completing this part.

(1) Identification of exemptions:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). For additional information on exemptions, consult the exemption guide published by ORIA. Please
check the box for any applicable exemption(s):

1 This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.
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https://apps.leg.wa.gov/rcw/default.aspx?cite=28A.305.135
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.328
https://www.oria.wa.gov/site/alias__oria/934/Regulatory-Fairness-Act-Support.aspx
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85&full=true
https://www.oria.wa.gov/Portals/_oria/VersionedDocuments/RFA/Regulatory_Fairness_Act/RFA-Exemptions.docx
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.061
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.313

[ This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.
I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(9)
(Correct or clarify language) (() Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(4) (does not affect small businesses).
LI This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of how the above exemption(s) applies to the proposed rule:

(2) Scope of exemptions: Check one.

The rule proposal is fully exempt (skip section 3). Exemptions identified above apply to all portions of the rule proposal.
LI The rule proposal is partially exempt (complete section 3). The exemptions identified above apply to portions of the rule
proposal, but less than the entire rule proposal. Provide details here (consider using this template from ORIA):

] The rule proposal is not exempt (complete section 3). No exemptions were identified above.

(3) Small business economic impact statement: Complete this section if any portion is not exempt.

If any portion of the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2))
on businesses?

No  Briefly summarize the agency’s minor cost analysis and how the agency determined the proposed rule did not
impose more-than-minor costs. These rules do not apply to small businesses.

LI Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses and a small business
economic impact statement is required. Insert the required small business economic impact statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Signature:
Date: May 2, 2023

Name: Wendy Barcus \&&“%NW

Title: HCA Rules Coordinator
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https://apps.leg.wa.gov/rcw/default.aspx?cite=15.65.570
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.025
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=34.05.310
https://apps.leg.wa.gov/rcw/default.aspx?cite=19.85.025
https://www.oria.wa.gov/RFA-Exemption-Table

AMENDATORY SECTION (Amending WSR 22-13-158, filed 6/21/22, effective
1/1/23)

WAC 182-08-187 How do employing agencies and contracted vendors
correct enrollment errors and is there a limit on retroactive enroll-
ment? (1) An employing agency or contracted vendor that makes one or
more of the following enrollment errors must correct the error as de-
scribed in subsections (2) through (5) of this section.

(a) Failure to timely notify an employee of their eligibility for
public employee benefits board (PEBB) benefits and the employer con-
tribution as described in WAC 182-12-113(2);

(b) Failure to enroll the employee and their dependents in PEBB
benefits as elected by the employee, if the elections were timely;

(c) Failure to enroll an employee and their dependents in PEBB
benefits as described in WAC 182-08-197 (1) (b):;

(d) Failure to accurately reflect an employee's premium surcharge
attestation on the employee's account;

(e) Enrolling an employee or their dependent in PEBB insurance
coverage when they are not eligible as described in WAC 182-12-114 or
182-12-260 and it is clear there was no fraud or intentional misrepre-
sentation by the employee involved; or

(f) Providing incorrect information regarding PEBB benefits to
the employee that they relied upon.

(2) The employing agency or the applicable contracted vendor must
enroll the employee and the employee's dependents, as elected, or ter-
minate enrollment in PEBB benefits as described in subsection (3) of
this section, reconcile premium payments and applicable premium sur-
charges as described in subsection (4) of this section, and provide
recourse as described in subsection (5) of this section.

(3) Enrollment or termination.

(a) PEBB medical and dental enrollment is effective the first day
of the month following the date the enrollment error is identified,
unless the authority determines additional recourse is warranted, as
described in subsection (5) of this section. If the enrollment error
is identified on the first day of the month, the enrollment correction
is effective that day;

Exception: When an employee who is called to active duty in the uniformed services under Uniformed Services Employment and Reemployment
Rights Act (USERRA) loses eligibility for the employer contribution toward PEBB benefits, they regain eligibility for the employer
contribution toward PEBB benefits the day they return from active duty. Employer-paid PEBB benefits will begin the first day of the
month in which they return from active duty.

(b) Basic life, basic accidental death and dismemberment (AD&D),
employer-paid long-term disability (LTD) insurance, and employee-paid
LTD insurance (unless the employee declines the employee-paid LTD in-
surance as described in WAC 182-08-197 (1)) enrollment 1is retroactive
to the first day of the month following the day the employee became
newly eligible, or the first day of the month the employee regained
eligibility, as described in WAC 182-08-197. If the employee became
newly eligible on the first working day of a month, basic life, basic
AD&D, employer-paid LTD insurance, and employee-paid LTD insurance be-
gin on that date;

Exception: When an employee who is called to active duty in the uniformed services under USERRA loses eligibility for the employer contribution

toward PEBB benefits, they regain eligibility for the employer contribution toward PEBB benefits the day they return from active duty.
Employer-paid PEBB benefits will begin the first day of the month in which they return from active duty.

(c) Supplemental 1life, supplemental AD&D, and employee-paid LTD
insurance enrollment is retroactive to the first day of the month fol-
lowing the day the employee Dbecame newly eligible if the employee
elects to enroll in this coverage (or if previously elected, the first
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of the month following the signature date on the employee's applica-
tion for this coverage). If an employing agency enrollment error oc-
curred when the employee regained eligibility for the employer contri-
bution following a period of leave as described in WAC 182-08-197(3):

(1) Supplemental 1life, supplemental AD&D, and employee-paid LTD
insurance is enrolled the first day of the month the employee regained
eligibility, at the same level of coverage the employee continued dur-
ing the period of leave, without evidence of insurability.

(i1) If the employee was not eligible to continue employee-paid
LTD insurance during the period of 1leave as described 1in WAC
182-12-133, employee-paid LTD insurance is reinstated the first day of
the month the employee regained eligibility, to the level of coverage
the employee was enrolled in prior to the period of leave, without
evidence of insurability.

(iii) If the employee was eligible to continue supplemental life
insurance, supplemental AD&D insurance, and employee-paid LTD insur-
ance under the period of leave but did not, the employee must provide
evidence of insurability and receive approval from the contracted ven-
dor.

(d) If the employee is eligible and elects (or elected) to enroll
in the medical flexible spending arrangement (FSA), limited purpose
FSA, or dependent care assistance program (DCAP), enrollment is limi-
ted to 60 days prior to the date enrollment is processed, but not ear-
lier than the current plan year. If an employee was not enrolled in a
medical FSA, limited purpose FSA, or DCAP as elected, the employee may
either participate at the amount originally elected with a correspond-
ing increase in contributions for the balance of the plan year, or
participate at a reduced amount for the plan year by maintaining the
per-pay period contribution in effect;

(e) If the employee or their dependent was not eligible but still
enrolled as described in subsection (1) (e) of this section, the em-
ployee's or their dependent's PEBB benefits will be terminated pro-
spectively effective as of the last day of the month.

(4) Premium payments.

(a) The employing agency must remit to the authority the employer
contribution and the employee contribution for health plan premiums,
applicable premium surcharges, basic life, basic AD&D, and employer-
paid LTD starting the date PEBB benefits begins as described in sub-
sections (3) and (5) (a) (i) of this section. If a state agency failed
to notify a newly eligible employee of their eligibility for PEBB ben-
efits, the state agency may only collect the employee contribution for
health plan premiums and applicable premium surcharges for coverage
for the months after the employee was notified.

(b) When an employing agency fails to correctly enroll the amount
of employee-paid LTD insurance elected by the employee, premiums will
be corrected as follows:

(1) When additional premiums are due to the authority, the em-
ployee 1is responsible for premiums for the most recent 24 months of
coverage. The employing agency is responsible for additional months of
premiums.

(ii) When a premium refund is due to the employee, the LTD insur-
ance contracted vendor is responsible for premium refunds for the most
recent 24 months of coverage. The employing agency 1s responsible for
additional months of premium refund.

(c) When an employing agency mistakenly enrolls an employee or
their dependent as described in subsection (1) (e) of this section,
premiums and any applicable premium surcharges will be refunded by the
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employing agency to the employee without rescinding the insurance cov-
erage.

(5) Recourse.

(a) Employee eligibility for PEBB benefits begins on the first
day of the month following the date eligibility is established as de-
scribed in WAC 182-12-114. Dependent eligibility is described in WAC
182-12-260, and dependent enrollment is described in WAC 182-12-262.
When retroactive correction of an enrollment error is limited as de-
scribed in subsection (3) (b), (c) and (d) of this section, the employ-
ing agency must work with the employee, and receive approval from the
authority, to implement retroactive PEBB benefits within the following
parameters:

(1) Retroactive enrollment in a PEBB insurance coverage;

(ii) Reimbursement of claims paid;

(iii) Reimbursement of amounts paid by the employee or dependent
for medical and dental premiums;

(iv) Reimbursement of amounts paid by the employee for the premi-
um surcharges;

(v) Other legal remedy received or offered; or

(vi) Other recourse, upon approval by the authority.

(b) Recourse must not contradict a specific provision of federal
law or statute and does not apply to requests for noncovered services
or in the case of an individual who is not eligible for PEBB benefits.
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