PROPOSED RULE MAKING

CR-102 (December 2017)
(Implements RCW 34.05.320)

Do NOT use for expedited rule making

CODE REVISER USE ONLY

OFFICE OF THE CODE REVISER
STATEOF WASHINGTON

FILED
DATE: March 02, 2021
TIME: 3:15PM

WSR 21-06-100

Agency: Health Care Authority

Original Notice
1 Supplemental Notice to WSR
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 20-11-075 ;

or

1 Expedited Rule Making--Proposed notice was filed as WSR ; or

[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW .

Title of rule and other identifying information: (describe subject) 182-543-0500, Medical equipment, supplies, and
appliances—General and 182-551-2040, Home health services—Face-to-face encounter requirements

Hearing location(s):

Date: Time: Location: (be specific)

Comment:

April 6, 2021 10:00 AM |In response to the coronavirus
disease 2019 (COVID-19) public
health emergency, the agency
will not provide a physical
location for this hearing. This
promotes social distancing and
the safety of the citizens of
Washington State. A virtual public
hearing, without a physical
meeting space, will be held

instead.

To attend the virtual public hearing, you must register
at the following link:

Registration URL

Webinar ID
560-087-099

After registering, you will receive a confirmation email
containing the information about joining the webinar.

Date of intended adoption: Not sooner than August 7, 2021 (Note: This is NOT the effective date)

Submit written comments to:

Name: HCA Rules Coordinator

Address: PO Box 42716, Olympia WA 98504-2716
Email: arc@hca.wa.gov

Fax: (360) 586-9727

Other:

By (date) April 6, 2021

Assistance for persons with disabilities:

Contact Amber Lougheed

Phone: (360) 725-1349

Fax: (360) 586-9727

TTY: Telecommunication Relay Services (TRS): 711
Email: amber.lougheed@hca.wa.gov

Other:
By (date)

March 19, 2021
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https://attendee.gotowebinar.com/register/1443618498460852747
https://attendee.gotowebinar.com/register/1443618498460852747
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mailto:amber.lougheed@hca.wa.gov

Purpose of the proposal and its anticipated effects, including any changes in existing rules: The agency is amending
WAC 182-543-0500 and WAC 182-551-2040 to allow ordering of home health services, including medical supplies, by certain
nonphysician practitioners.

Reasons supporting proposal: See Purpose.

Statutory authority for adoption: RCW 41.05.021, 41.05.160

Statute being implemented: RCW 41.05.021, 41.05.160, and 42 CFR § 440.70

Is rule necessary because of a:

Federal Law? Yes [ No
Federal Court Decision? O Yes No
State Court Decision? O Yes No

If yes, CITATION: 42 CFR § 440.70

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: N/A

Name of proponent: (person or organization) Health Care Authority I Private
] Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Jason Crabbe PO Box 42716, Olympia WA 98504-2716 360-725-9563
Implementation:  Cynde Rivers PO Box 45506, Olympia WA 98504-5506 360-725-5282
Enforcement: Cynde Rivers PO Box 45506, Olympia WA 98504-5506 360-725-5282
Is a school district fiscal impact statement required under RCW 28A.305.1357 ] Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Is a cost-benefit analysis required under RCW 34.05.328?
] Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
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TTY:

Email:

Other:
No: Please explain: RCW 34.05.328 does not apply to Health Care Authority rules unless requested by the Joint
Administrative Rules Review Committee or applied voluntarily.

Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description: 42 CFR § 440.70, Home health services. Federal funding would be at risk for noncompliance.
I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

1 This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

O RCW 34.05.310 (4)(b) ] RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)
O RCW 34.05.310 (4)(c) ] RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)
O RCW 34.05.310 (4)(d) ] RCW 34.05.310 (4)(9)
(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process
requirements for applying to an agency for a license
or permit)

I This rule proposal, or portions of the proposal, is exempt under RCW
Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

[J No Briefly summarize the agency’s analysis showing how costs were calculated.

] Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:

Signature:
Date: March 2, 2021

Name: Wendy Barcus N%NW

Title: HCA Rules Coordinator
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AMENDATORY SECTION (Amending WSR 18-24-021, filed 11/27/18, effective
1/1/19)

WAC 182-543-0500 General. (1) The federal government considers
medical equipment, supplies, and appliances, which the medicaid agency
refers to throughout this chapter as medical equipment, services under
the medicaid program.

(2) The agency pays for medical equipment, including modifica-
tions, accessories, and repairs, according to agency rules and subject
to the limitations and requirements in this chapter when the medical
equipment is:

(a) Medically necessary, as defined in WAC 182-500-0070;

(b) Authorized, as required within this chapter, chapters 182-501
and 182-502 WAC, and the agency's published billing instructions and
provider notices; and

(c) Billed according to this chapter, chapters 182-501 and
182-502 WAC, and the agency's published billing instructions and pro-
vider notices.

(3) For the initiation of medical equipment under WAC
182-551-2122, the face-to-face encounter must be related to the pri-
mary reason the client requires medical equipment and must occur no
later than six months prior to the start of services.

(4) The face-to-face encounter ((mgst)) may be conducted by ( (ke
ordering) )

(a) A physician ( (—a—reonphysician—practitioner —as—deseribed—in
WAC—182-500-0075+) ) ;-

(b) A nurse practitioner;

(c) A clinical nurse specialist;

(d) A certified nurse midwife under 42 C.F.R. 440.70 when fur-
nished by a home health agency that meets the conditions of participa-
tion for medicare;

(e) A physician assistant; or

(f) The attending acute, or post-acute physician, for beneficia-
ries admitted to home health immediately after an acute or post-acute
stay.

A
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Services may be ordered by:

o

(a) Physicians;

(b) Nurse practitioners;

(c) Clinical nurse specialists; or

(d) Physician assistants.

(6) The agency requires prior authorization for covered medical
equipment when the clinical criteria set forth in this chapter are not
met, including the criteria associated with the expedited prior au-
thorization process.

(a) The agency evaluates requests requiring prior authorization
on a case-by-case basis to determine medical necessity as defined in
WAC 182-500-0070, according to the process found in WAC 182-501-0165.

(b) Refer to WAC 182-543-7000, 182-543-7100, 182-543-7200, and
182-543-7300 for specific details regarding authorization.
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(7) The agency bases its determination about which medical equip-
ment requires prior authorization (PA) or expedited prior authoriza-
tion (EPA) on utilization criteria (see WAC 182-543-7100 for PA and
WAC 182-543-7300 for EPA). The agency considers all of the following
when establishing utilization criteria:

(a) Cost;

(b) The potential for utilization abuse;

(c) A narrow therapeutic indication; and

(d) Safety.

(8) The agency evaluates a request for equipment that does not
meet the definition of medical equipment or that is determined not
medically necessary under the provisions of WAC 182-501-0160. When
early and periodic screening, diagnosis and treatment (EPSDT) applies,
the agency evaluates a noncovered service, equipment, or supply ac-
cording to the process in WAC 182-501-0165 to determine if it is medi-
cally necessary, safe, effective, and not experimental (see WAC
182-543-0100 for EPSDT rules).

(9) The agency may terminate a provider's participation with the
agency according to WAC 182-502-0030 and 182-502-0040.

(10) The agency evaluates a request for a service that meets the
definition of medical equipment but has been determined to be experi-
mental or investigational, under the provisions of WAC 182-501-0165.

(11) If the agency denies a requested service, the agency noti-
fies the client in writing that the client may request an administra-
tive hearing under chapter 182-526 WAC. (For MCO enrollees, see WAC
182-538-110.)
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AMENDATORY SECTION (Amending WSR 18-24-023, filed 11/27/18, effective
1/1/19)

WAC 182-551-2040 Face-to-face encounter requirements. (1) The
face-to-face encounter requirements of this section may be met using
telemedicine or telehealth services. See WAC 182-551-2125.

(2) The medicaid agency pays for home health services provided
under this chapter only when the face-to-face encounter requirements
in this section are met.

((#=>)) (3) For initiation of home health services, with the ex-
ception of medical equipment under WAC 182-551-2122, the face-to-face
encounter must be related to the primary reason the client requires
home health services and must occur within ninety days before or with-
in the thirty days after the start of the services.

((3r)) (4) For the initiation of medical eqgquipment under WAC
182-551-2122, the face-to-face encounter must be related to the pri-
mary reason the client requires medical equipment and must occur no
later than six months prior to the start of services.

((#4)r)) (5) The face-to-face encounter may be conducted by ((tke
erdering) )

(a) A physician ( (—a—ronphysiecian—practitioner —as—deseribed—in
WAC—182-500-0075+) ) ;-

(b) A nurse practitioner;

(c) A clinical nurse specialist;

(d) A certified nurse midwife under 42 C.F.R. 440.70 when fur-
nished by a home health agency that meets the conditions of participa-
tion for medicare;

(e) A physician assistant; or

(f) The attending acute, or post-acute physician, for beneficia-
ries admitted to home health immediately after an acute or post-acute
stay.
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) Services may be ordered by:
) Physicians;
)

)

Nurse practitioners;
Clinical nurse specialists; or

(d) Physician assistants.

(7) For all home health services except medical equipment under
WAC 182-551-2122, the physician, nurse practitioner, clinical nurse
specialist, or physician assistant responsible for ordering the serv-
ices must:

(a) Document that the face-to-face encounter, which is related to
the primary reason the client requires home health services, occurred
within the required time frames described in subsection ((42})) (3) of
this section prior to the start of home health services; and

(b) Indicate the practitioner who conducted the encounter, and
the date of the encounter.

((+F)) (8) For medical equipment under WAC 182-551-2122, except
as provided in (b) of this subsection, an ordering physician ( (—rmon—
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ecertifiedrnurse—midwives)) nurse practitioner, clinical nurse special-
ist, physician assistant, or the attending physician when a client is

discharged from an acute hospital stay, must:

(a) Document that the face-to-face encounter, which is related to
the primary reason the client requires home health services, occurred
within the required time frames described in subsection ((43})) (4) of
this section prior to the start of home health services; and

(b) Indicate the practitioner who conducted the encounter, and
the date of the encounter.
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