CODE REVISER USE ONLY

PROPOSED RULE MAKING OFFICE OF THE CODE REVISER

STATE OF WASHINGTON
FILED

DATE: January 03,2018
CR-102 (December 2017) TIME: 9:29 AM

(Implements RCW 3405320) WSR 18-02-094
Do NOT use for expedited rule making

Agency: Health Care Authority

1 Original Notice
Supplemental Notice to WSR 17-17-105
UJ Continuance of WSR

Preproposal Statement of Inquiry was filed as WSR 17-08-008 ; or

1 Expedited Rule Making--Proposed notice was filedas WSR ______; or
[ Proposal is exempt under RCW 34.05.310(4) or 34.05.330(1); or

[ Proposal is exempt under RCW ____.

Title of rule and other identifying information: (describe subject)

WAC 182-551-3000 Private-duty nursing services for clients seventeen years of age and younger

New WAC 182-551-3100 Private-duty nursing services for clients age seventeen and younger — Client eligibility

New WAC 182-551-3200 Private-duty nursing services for clients age seventeen and younger — Client requirements

New WAC 182-551-3300 Private-duty nursing services for clients age seventeen and younger — Fee-for-service application requirements
New WAC 182-551-3400 Private-duty nursing services for clients age seventeen and younger — Fee-for-service authorization

Hearing location(s):

Date: Time: Location: (be specific) Comment:

February 6, 2018 10:00 AM |Health Care Authority Metered public parking is available street side around
Cherry Street Plaza building. A map is available at:
Sue Crystal Room 106A www.hca.wa.gov/documents/directions_to_csp.pdf

626 8™ Ave, Olympia WA 98504 |or directions can be obtained by calling:
(360) 725-1000

Date of intended adoption: Not sooner than February 7, 2018 (Note: This is NOT the effective date)

Submit written comments to:

Name: HCA Rules Coordinator

Address: PO Box 42716, Olympia WA 98504-2716
Email: arc@hca.wa.gov

Fax: (360) 586-9727

Other:

By (date) February 6, 2018

Assistance for persons with disabilities:
Contact Amber Lougheed

Phone: (360) 725-1349

Fax: (360) 586-9727

TTY: (800) 848-5429 or 711

Email: amber.lougheed@hca.wa.gov
Other:

By (date) February 2, 2018

Purpose of the proposal and its anticipated effects, including any changes in existing rules: These rules govern the
administration of the Medically Intensive Children’s Program (MICP) to provide private duty nursing hours for children age
seventeen and younger. The program is available for clients whose complex medical needs cannot be managed within the
scope of intermittent home health services. The proposed rule changes reorganize the private duty nursing rules within
Chapter 182-551 WAC, revise eligibility criteria, and clarify current agency policy.

The agency is amending WAC 182-551-3000, Private Duty nursing services for clients age seventeen and younger —
General, as follows: (1) Renaming the title to reflect that it contains general information about private duty nursing for clients
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age seventeen and younger; (2) Removing the definition of “private duty nursing” and moving it to a new section for
definitions; (3) Adding information about receiving services through a managed care organization (MCO); (4) Adding
information about coverage for services when the client has third-party liability (TPL) coverage; (5) Removing and moving to
new sections all information regarding client eligibility, provider requirements, application requirements, and authorization;
and (6) Housekeeping changes. Changes to WAC 182-551-3000 explain that private duty nursing services are provided to
clients through the Medically Intensive Children’s Program (MICP) and further clarify how services are provided through
MCOs and when clients have TPL coverage. The agency is creating a new WAC 182-551-3050, Private Duty nursing
services for clients age seventeen and younger — Definitions, to define terms not previously found in WAC regarding private
duty nursing services. The agency is creating new sections for client eligibility, provider requirements, application
requirements, and authorization (new WACs 182-551-3100 through -3400).

The agency previously proposed amendments to these rules under WSR 17-17-105 and held a public hearing on September
26, 2017. As a result of stakeholder comments, the agency has further revised the rules and will hold another public hearing.

Reasons supporting proposal: The reorganization of the private duty nursing rules makes the information easier to find.
Other changes to these rules clarify the administration of the MICP program in regards to client eligibility criteria, provider
requirements, application requirements, and authorization.

Statutory authority for adoption: RCW 41.05.021, 41.05.160

Statute being implemented: RCW 41.05.021, 41.05.160

Is rule necessary because of a:

Federal Law? ] Yes No
Federal Court Decision? ] Yes No
State Court Decision? ] Yes No

If yes, CITATION:

Agency comments or recommendations, if any, as to statutory language, implementation, enforcement, and fiscal
matters: N/A

Name of proponent: (person or organization) Health Care Authority U] Private
U] Public
Governmental

Name of agency personnel responsible for:

Name Office Location Phone
Drafting: Katie Pounds PO Box 42716, Olympia, WA 98504-2716 (360) 725-1346
Implementation:  Nancy Hite PO Box 45530, Olympia, WA 98504-5530 (360) 725-1611
Enforcement: Nancy Hite PO Box 45530, Olympia, WA 98504-5530 (360) 725-1611
Is a school district fiscal impact statement required under RCW 28A.305.1357 U Yes No

If yes, insert statement here:

The public may obtain a copy of the school district fiscal impact statement by contacting:

Name:

Address:

Phone:

Fax:

TTY:

Email:

Other:

Page 2 of 4




Is a cost-benefit analysis required under RCW 34.05.328?
] Yes: A preliminary cost-benefit analysis may be obtained by contacting:
Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:
No: Please explain: RCW 34.05.328 does not apply to Health Care Authority rules unless requested by the Joint
Administrative Rules Review Committee or applied voluntarily.

Regulatory Fairness Act Cost Considerations for a Small Business Economic Impact Statement:

This rule proposal, or portions of the proposal, may be exempt from requirements of the Regulatory Fairness Act (see
chapter 19.85 RCW). Please check the box for any applicable exemption(s):

I This rule proposal, or portions of the proposal, is exempt under RCW 19.85.061 because this rule making is being
adopted solely to conform and/or comply with federal statute or regulations. Please cite the specific federal statute or
regulation this rule is being adopted to conform or comply with, and describe the consequences to the state if the rule is not
adopted.

Citation and description:

I This rule proposal, or portions of the proposal, is exempt because the agency has completed the pilot rule process
defined by RCW 34.05.313 before filing the notice of this proposed rule.

I This rule proposal, or portions of the proposal, is exempt under the provisions of RCW 15.65.570(2) because it was
adopted by a referendum.

] This rule proposal, or portions of the proposal, is exempt under RCW 19.85.025(3). Check all that apply:

0  RCW 34.05.310 (4)(b) O RCW 34.05.310 (4)(e)
(Internal government operations) (Dictated by statute)

0  RCW 34.05.310 (4)(c) O RCW 34.05.310 (4)(f)
(Incorporation by reference) (Set or adjust fees)

0  RCW 34.05.310 (4)(d) O RCW 34.05.310 (4)(g)

(Correct or clarify language) ((i) Relating to agency hearings; or (ii) process

requirements for applying to an agency for a license
or permit)

LI This rule proposal, or portions of the proposal, is exempt under RCW

Explanation of exemptions, if necessary:

COMPLETE THIS SECTION ONLY IF NO EXEMPTION APPLIES
If the proposed rule is not exempt, does it impose more-than-minor costs (as defined by RCW 19.85.020(2)) on businesses?

No  Briefly summarize the agency’s analysis showing how costs were calculated. These rules do not impose
compliance costs on businesses. The rules do not create additional compliance requirements for providers.

[ Yes Calculations show the rule proposal likely imposes more-than-minor cost to businesses, and a small business
economic impact statement is required. Insert statement here:

The public may obtain a copy of the small business economic impact statement or the detailed cost calculations by
contacting:

Name:
Address:
Phone:
Fax:
TTY:
Email:
Other:
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Signature:
Date: January 3, 2018

Title: HCA Rules Coordinator

Name: Wendy Barcus W“W
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AMENDATORY SECTION (Amending WSR 11-14-075, filed 6/30/11, effective
7/1/11)

WAC 182-551-3000 Private duty nursing ((services)) fTor clients
age seventeen ((years—of—age)) and younger—General. ((Fhts—sectron
i -)) (1) The medically intensive children®s program
(MICP) provides private duty nursing to clients, either through fee-
for-service or an agency-contracted managed care organization (MCO).

(2) The MICP is available to clients age seventeen and younger,
whose complex medical needs cannot be managed within the scope of in-
termittent home health services.

(3) Managed care clients receive private duty nursing services
through  their ((plans)) agency-contracted MCO. (See chapter

((388-538)) 182-538 WAC). ((HD—"Private—duty —nursing"—means—Four
hoeurs—or—more—of—continuous—ski-Hed nursing—services—provided—in—the
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an-)) Providers must follow the policies and Drocédures of the cli-

ent"s MCO, including the authorization of services.

(4) For clients with third-party liability (TPL) coverage (see
WAC 182-500-0105) that includes private duty nursing, the procedures
and policies i1n_ subchapter 111, titled Private Duty Nursing, apply
when determining coverage of additional hours under MICP.
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NEW SECTION

WAC 182-551-3050 Private duty nursing for clients age seventeen
and younger—Definitions. The following definitions and those found
in chapter 182-500 WAC apply to this subchapter.

"Nursing care consultant™ means a registered nurse employed by
the department of social and health services (DSHS) to evaluate clini-
cal eligibility for the medically intensive children®s program (MICP)
and provide a written assessment summary.

"Private duty nursing” means skilled nursing care and services
provided in the home for clients with complex medical needs that can-
not be managed within the scope of intermittent home health services.

"Skilled nursing care" means the medical care provided by a li-
censed nurse or delegate working under the direction of a physician as
described 1n RCW 18.79.260.

"Skilled nursing services" means the management and administra-
tion of skilled nursing care requiring the specialized judgment,
knowledge, and skills of a registered nurse or licensed practical
nurse as described in RCW 18.79.040 and 18.79.060.

NEW SECTION

WAC 182-551-3100 Private duty nursing for clients age seventeen
and younger—Client eligibility. (1) To be eligible for private duty
nursing under the medically intensive children®s program (MICP), cli-
ents must:

(a) Be age seventeen or younger;

(b) Have informal support by a person who has been trained to
provide designated skilled nursing care and is able to perform the
care as required;

(c) Have prior authorization from the department of social and
health services/developmental disabilities administration (DSHS/DDA);

(d) Have exhausted all other funding sources for private duty
nursing, according to RCW 74.09.185, prior to accessing these services
through the medically intensive children®s program (MICP);

(e) Meet financial eligibility under subsection (2) of this sec-
tion; and

(F) Meet medical eligibility under subsection (3) of this sec-
tion.

(2) To be financially eligible for private duty nursing, clients
must meet medicaid eligibility requirements under the categorically
needy program, the medically needy program, or alternative medical
program (see WAC 182-501-0060).

(3) To be medically eligible for private duty nursing under fee-
for-service, clients must be assessed by a DSHS/DDA nursing care con-
sultant and determined medically eligible for MICP.

(4) Clients must meet the following criteria to be medically eli-
gible for MICP:

(a) Require four or more continuous hours of active skilled nurs-
ing care with consecutive tasks at a level that:

(i) Cannot be delegated at the time of the initial assessment;
and
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(i1) Can be provided safely outside of a hospital in a less re-
strictive setting.

(b) Require two or more tasks of complex skilled nursing care
such as:

(i) System assessments, including multistep approaches of systems
(e.g., respiratory assessment, ailrway assessment, vital signs, nutri-
tional and hydration assessment, complex gastrointestinal assessment
and management, seizure management requiring intervention, or level of
consciousness);

(i1) Administration of treatment for complex respiratory issues
related to technological dependence requiring multistep approaches on
a day-to-day basis (e.g., ventilator tracheostomy);

(if1) Assessment of complex respiratory issues and iInterventions
with use of oximetry, titration of oxygen, ventilator settings, humid-
ification systems, fluid balance, or any other cardiopulmonary criti-
cal indicators based on medical necessity;

(iv) Skilled nursing interventions of intravenous/parenteral ad-
ministration of multiple medications and nutritional substances on a
continuing or intermittent basis with frequent interventions; or

(v) Skilled nursing interventions of enteral nutrition and medi-
cations requiring multistep approaches daily.

NEW SECTION

WAC 182-551-3200 Private duty nursing for clients age seventeen
and younger—Provider requirements. Providers qualified to deliver
private duty nursing under the medically intensive children®s program
must have the following:

(1) A home health agency license with the state of Washington to
provide private duty nursing;

(2) A contract with the department of social and health services/
developmental disabilities administration (DSHS/DDA) to provide pri-
vate duty nursing; and

(3) A signed core provider agreement with the medicaid agency.

NEW SECTION

WAC 182-551-3300 Private duty nursing for clients age seventeen
and younger—Application requirements. Clients requesting private du-
ty nursing through fee-for-service must submit a complete signed medi-
cally 1intensive children®s program (MICP) application (DSHS form
15-398). The MICP application must include the following:

(1) DSHS 14-012 consent form;

(2) DSHS 14-151 request for DDA eligibility determination form
for clients not already determined DDA eligible;

(3) DSHS 03-387 notice of practices for client medical informa-
tion;

(4) Appropriate and current medical documentation including medi-
cal plan of treatment or plan of care (WAC 246-335-080) with the cli-
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ent"s age, medical history, diaghoses, and the parent/guardian contact
information including address and phone number;

(5) A list of current treatments or treatment records;

(6) Information about ventilator, bilevel positive airway pres-
sure (BiPAP), or continuous positive airway pressure (CPAP) hours per
day or frequency of use;

(7) History and physical from current hospital admission, recent
discharge summary, or recent primary physician exam;

(8) A recent interim summary, discharge summary, or clinical sum-
mary;

(9) Recent nursing charting within the past five to seven days of
hospitalization or in-home nursing documentation;

(10) Current nursing care plan that may include copies of current
daily nursing notes that describe nursing care activities;

(11) An emergency medical plan that includes strategies to ad-
dress loss of power and environmental disasters such as methods to
maintain life-saving medical equipment supporting the client. The plan
may include notification of electric and gas companies and the local
fire department;

(12) A psycho-social history/summary with the following informa-
tion, as available:

(a) Family arrangement and current situation;

(b) Available personal support systems; and

(c) Presence of other stresses within and upon the family.

(13) Statement that the home care plan is safe for the child and
is agreed to by the child"s parent or legal guardian;

(14) Information about other family supports such as medicaid,
school hours, or hours paid by a third-party insurance or trust; and

(15) For a client with third-party iInsurance or a managed care
organization (MCO), a denial letter from the third-party iInsurance or
MCO that states the private duty nursing will not be covered.

NEW SECTION

WAC 182-551-3400 Private duty nursing for clients age seventeen
and younger—Authorization. (1) Private duty nursing when provided
through fee-for-service requires prior authorization from the depart-
ment of social and health services/developmental disabilities adminis-
tration (DSHS/DDA) .

(2) DSHS/DDA authorizes requests for private duty nursing on a
case-by-case basis when:

(a) The application requirements under WAC 182-551-3300 are met;
and

(b) The nursing care consultant determines the services to be
medically necessary, as defined in WAC 182-500-0070 and according to
the process in WAC 182-501-0165.

(3) DSHS/DDA only authorizes the number of private duty nursing
hours that are medically necessary.

(a) Services are limited to sixteen hours of private duty nursing
per day.

(b) DSHS/DDA may adjust the number of authorized hours when the
client®™s condition or situation changes.
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(c) Additional hours beyond sixteen per day are subject to review
as a limitation extension under WAC 182-501-0169.

(4) Private duty nursing provided to the client in excess of the
authorized hours may be the financial responsibility of the client,
the client"s family, or the client®s guardian. Providers must follow
the provisions of WAC 182-502-0160.
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